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THE EARLY DAYS OF CHARLES SUMNER.! 


CHARLES SUMNER’S life naturally divides itself into four parts. 
The first includes his early days at Cambridge, his education at 
the Law School, his practice at the bar, his travels in Europe, 
and closes with his first public appearance in delivering the Fourth —__ 
of July oration at Boston, in 1845, on “ The True Grandeur of 
Nations.” The second shows the formation of his views on - 
political questions, his attempts to find a vital element in the 
moribund Whig party ; failing in that, his association with the 
Free-soil party, and ends with his election to the United States 
Senate in 1851. The third covers the weary period preceding 
the civil war, during which, with a small minority in the Senate, 
he waged an apparently hopeless contest against the aggressions 
of the slave power. The fourth brings him to the full measure 
of his fame among the rulers of the nation. Of these periods, 
it may be remarked that the first only is peaceful in its events, 
and, for the most part, private in its nature. The other three 
are involved in the storms of perhaps the most disturbed and 
momentous epoch in the history of the country. Yet, if prepara- 
tion for mortal combat, even though unwitting, ever produced 
its own results, here was a striking example. The athlete, in 
anticipation that every nerve and sinew will be tried to the 
utmost in the coming struggle, neglects no means by which his 
body may reach its most perfect condition. Through days of 


1 Memoirs and Letters of Charles Sumner. By Edward L. Pierce. Boston: 
Roberts Brothers, 1877. 
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anxious preparation he accumulates strength, fortitude, and 
patience for the trial to be made with the eyes of thousands upon 
him. If victory is achieved, and if this victory is the result of 
long and patient training, the qualities which shone conspicuous 
in the day of victory were none the less admirable, although 
unseen, in the arduous preparation for the strife. Thus it was 
with Sumner, but with this singular exception. Although during 
by far the greater part of his manhood and maturer years, for a 
period almost equalling what is ordinarily accounted a generation 
of man, he was actively, absorbingly, and exclusively engaged 
in public affairs, in this youth is to be found no looking forward 
to political life. Nor even in his most confidential letters to 
intimate friends is there a suggestion of such an ambition. What 
is more, even after circumstances had brought him directly into 
the conflict, he declares, in declining a nomination to Congress, 
that he has “ never on any occasion sought or desired public 
office of any kind ;” that ** his tastes are alien to official life ;” 
and, when face to face with the office of United States Senator, 
he even wrote to the highest officer of the legislature soon to 
elect him: ‘** Early in life I formed a determination never to hold 
any political office.... I have no political prospects which I 
desire to nurse. There is nothing in the political field which 
I covet.” And yet he came into the service of his country fully 
equipped and armed for the conflict. Had he, with prophetic vision, 
foreseen his life in the United States Senate ; could he, through- 
out his youth, have felt * the future in the instant,” it is doubtful 
if he could better have applied his early days. He appeared 
on the threshold of public life with no small conceit and personal 
jealousies, born of petty strifes in the caucus, nor with the 
memory of days of self-seeking, and selfish pushing down of 
competitors hustling up the same ladder of self-interest. His 
preparation had been the calm and devoted study of principles, 
—the patient intercourse with the wisest minds of the past, — 
to discover what was best and noblest in the never-ending struggle 
of right with wrong. Nor had his seeking for knowledge been 
confined to books alone. Constant and continuous intercourse 
with the leading minds, not only in this country, but abroad, 
had strengthened his convictions, and made them living and 
practical. He had listened not only to the teachings of Story, 
the most eminent jurist of that or the present time, but he had 
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the honor of counting him a confidential friend ; while the learned 
Greenleaf, and Ashmun, the gifted professor, dead before his prime, 
willingly admitted him to their intimacy. Beyond the limits of this 
country, he had had the opportunity of the acquaintance, and not 
seldom the friendship, of such lawyers as Lyndhurst, Denman, 
Alderson, Follett, and Austin, and such statesmen and men of 
letters as Brougham, Macaulay, Cobden, Carlyle, Rogers, Hallam, 
Jeffrey, and Sydney Smith. Nor can we forget that he had chosen 
among those of the same years as himself men then unknown to 
fame, but since loved and respected wherever their names are 
heard. Surely, to omit many others, nothing unworthy could 
grow in a life so closely connected with those of Longfellow, 
Felton, and Hillard. 

It is with this early period of Sumner’s life that Mr. Pierce’s 
volumes deal. They are interesting mainly because they show 
the development of Sumner’s mind, its education and growth. 
He has gone from among us so recently, that every one who 
looked with interest upon his career, whether agreeing with him 
politically or not, is glad to follow his course in youth and early 
manhood. To many, these memoirs Bring back recollections 
half joyful, half sad. While they do not present him at the 
time of his life most attractive from a public point of view, an 
estimate of his character that did not take in these early years 
would be necessarily incomplete. More than that, as one may 
judge Hercules from the foot, so from these early memoirs a 
better judgment may be formed of Sumner’s later and more 
noted actions. The foundations of his character are perceived ; 
his life becomes a more perfect whole. 

Apart from these considerations, had the life which proved 
so valuable to the country closed with the closing paragraphs 
of the book, it would still be deeply interesting. The pic- 
ture of the period is graphic; and, while some of the details 
may perhaps be passed over hurriedly by one not well ac- 
quainted with the surroundings, to those familiar with them 
they are always varied and entertaining. The accounts of the 
Law School at Cambridge, of the bar and judges between 1830 
and 1840, of that paradise of lawyers, No. 4 Court Street, which, 
alas! trade “hath oped his ponderous and marble jaws” to en- 
gulf, are all excellent. But perhaps best of all are the sketches 
of the English and French courts. Nowhere is a more complete 
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description given of the Sorbonne and the French schools of 
law. While in England, Sumner went the circuits, was given 
a seat on the bench by the judges, and was on terms of intimacy 
with many of the most eminent lawyers of the time. The letters 
to Judge Story are especially good, and give a complete and 
impartial account of the English bench and bar. 

Mr. Pierce’s work is admirably done. The narrative is lucid, 
and, with excellent judgment, is always suspended when the 
letters tell the story in Sumner’s own fashion. The notes, giving 
short biographies of the persons of distinction mentioned in the 
narrative, are especially accurate and carefully prepared. Indeed, 
the work is so visibly a labor of love that it cannot fail to please 
the most exacting; and these volumes will be regarded by the 
public as but earnest of the others which will bring the whole 
to completion. 

During the period covered by these volumes, Sumner’s am- 
bition did not extend beyond his profession: to sit in a pro- 
fessor’s chair at Cambridge, to illustrate the principles of universal 
jurisprudence by his teachings, with perhaps a hope for the ju- 
dicial ermine in later life,— these were the aspirations of his 
youth. He looked at all things with the eye of a young and 
enthusiastic lawyer. In Washington, his main desire was to see 
and know the judgesand the leaders of the bar; in New York, Kent 
was to him the chief attraction. In foreign countries, — France, 
England, and Canada, — the courts, the judges, and the lawyers 
of eminence were what mainly interested him. To all this it is 
added that these memoirs are written by an eminent member of 
the profession, and display a kindred fondness for these topics. 
The result is that the book is one of peculiar interest to a 
lawyer. 

Charles Sumner had, by inheritance, a good right to represent 
Massachusetts in the national councils. His ancestors arrived 
in this country within ten years of the landing of the Pilgrims. 
His grandfather served with honor through the Revolutionary 
war, fought at Bunker's Hill, and lies buried in St. Paul’s church- 
yard in New York, side by side with an officer of the Georgia 
line, with the inscription, — 


“ Alike in arms they rang’d the Glorious Field, 
Alike in turn to Death the victors yeild.” 
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He entered Harvard University in 1826. He was by nature an 
ardent student, and cared little for recreation. But he was 
far from being a recluse. He made many friends, and was 
fond of conversation and argument on vexed questions of lit- 
erature and history. Delighting in friendship then as in after 
life, the letters in these memoirs show how many of his classmates 
he “ grappled to his soul with hooks of steel.” His nature was 
happy, cheerful, and buoyant, with occasional fun, but little or 
no sense of humor, —a quality he always lacked. In rank, he 
was in the second third of a class numbering forty-eight, and 
was more noted for his devotion to general literature than to 
many prescribed studies, especially the Exact Sciences. The 
future author of the ‘“* True Grandeur of Nations,” who asked, 
“Cun there be in our age any peace that is not honorable, any 
war that is not dishonorable ?” — seems to have inherited a little 
original sin from his grandfather; for, when fitted for Harvard 
College, he had a preference for the Academy at West Point, 
and an application was unsuccessfully made by his father for a 
cadetship. It would be unprofitable to consider how, if the 
application had met with success, his character would have been 
affected by a pursuit which seems so little in harmony with his 
subsequent tastes. He could scarcely have remained long in 
the Academy, for he is recorded at Cambridge as excellent in 
classics, history, and belles lettres, but as deficient in every branch 
of mathematics (a deficiency shared by many excellent persons 
when these studies were obligatory), and as abhorrent of field 
sports and out-of-door life. On leaving college, it was a year 
before he decided on the course to be pursued by him. He had 
not then, nor did he ever have, any very strong preference for 
the law. He was a student of all classes of literature, and 
no doubt felt the difficulty of bringing himself down'‘to the 
details of an exacting profession. A classmate thinks his choice 
was determined to the law by the admiration excited in him by 
attending the famous trial of Knapp for the murder of White at 
Salem, and especially by his admiration of the cross-examination 
of the witnesses for the prosecution by the eminent lawyer, 
Franklin Dexter, who defended the prisoner. 

Sumner’s choice of the law was fortunate in one particular, 
certainly ; for it brought him to his intimacy with Story.—a 
friendship which was of great value in the formation of his 
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character. When once his choice was made, he adopted a com- 
prehensive system of study, and no doubt studied hard; but he 
feared — certainly a useless fear with him — that Blackstone 
and his train” would “ usurp” his mind too much. He writes: 
«Study law,’ says Pinckney, ‘but study polite letters as hard.’ 
So also says Story. The fact is, I look upon a mere lawyer —a 
reader of cases, and cases alone—as one of the veriest wretches 
in the world. Dry items and facts, argumentative reports, and 
delight of pleading must incrust the mind with somewhat of 
their own rust. A lawyer must be a man of polish, with an 
omnium gatherum of knowledge. ... Law, classics, history, and 
literature: all of them shall meet my encounter. Methinks I 
must read some of the Greek tragedians.” To a less omnivorous 
student, these doctrines would have been dangerous in the ex- 
treme. Their abstract truth makes their danger. The practice 
is the question. To qualify the bitter draught aright by such 
seductive matter needs a steadier hand than most young men 
possess. But Sumner’s want of success proceeded from no lack 
of study, — for he was a hard student of law as well as of every 
thing else, — but because his habit of mind was such that he could 
regard law only as a science, and very little, except in exceptional 
cases, or, When exceptionally interested, as a profession or art. 
His admiration was for the science, and for the jurist who was 
its apostle. ‘* Let them not be confounded,” he said, in his Phi 
Beta Kappa address, ** with the lawyer, bristling with forensic 
success, although like Dunning, arbiter of Westminster Hall, 
or like Pinkney, acknowledged chief of the American bar. 
The jurist is higher than the lawyer, —as Watt, who invented 
the steam engine, is higher than the journeyman who feeds its 
fires, and pours oil upon its irritated machinery, — as Washington 
is moré exalted than the Swiss, who, indifferent to the cause, 
barters for money the vigor of his arm and the sharpness of his 
spear.” 

Sumner was fascinated by Story’s learning, and then con- 
ceived the hope, already alluded to, of becoming a professor. 
To the larger number of students, Story’s influence undoubtedly 
was such as to excite them to what is generally thought success 
in the practice of the profession. To Sumner’s peculiarly con- 


1 The Scholar, the Jurist, the Artist, the Philanthropist. Oration before the 
Phi Beta Kappa, Aug. 27, 1846. ; 
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stituted mind the science was every thing; the trade, so to speak, 
nothing. The trumpet of fame has been said to be to some 
persons little else than a tin horn which calls them home to a 
dinner, which they are glad enough to get. To Sumner it was 
purely the summons of the goddess. 

The Law School at Cambridge, when Sumner entered it, was 
just coming into usefulness through the exertions of Judge Story. 
In the original foundation of the College, instruction in law had 
no part. Indeed, lawyers were not known as a class in the early 
colony times. Thomas Lechford, of Clement’s Inn, who emi- 
grated to Massachusetts not long after the foundation of the 
College, hoping to gain a livelihood as attorney, being cautioned 
at a quarter court “not to meddle with controversies,” went back 
to England. In the Catalogue of the University, published in 1723, 
were found but seven law books, — Spelman’s ** Glossary,” Pul- 
ton’s Collection of Statutes,’ Keble’s Statutes,” Coke's ** First 
and Second Institutes,” and two odd volumes of the Year-Books. 
Chief Justice Parker, of Massachusetts, appointed Professor in 
1815, — partly through the beneficence of an exiled royalist, 
well named Isaac Royall,—delivered some lectures, but never 
resided in Cambridge. To him was added Professor Asahel 
Stearns in 1817. But from 1817 to 1819 the largest class was 
eighteen in number, and the average was thirteen. In 1829, a 
new professorship was established by Nathan Dane, to which 
Joseph Story, already a justice in the Supreme Court of the 
United States, was appointed. With him was associated John 
Hooker Ashmun, a lawyer, young in years, but of remarkable 
acuteness and maturity. The enthusiasm produced by these men 
of talent was immediate and extraordinary. The number of 
students rapidly increased, so that, after little more than half a 
dozen years, it exceeded one hundred. The library, three years 
before Story’s death, contained six thousand volumes. During 
this time, Story’s salary never exceeded one thousand dollars a 
year. Ashmun, whose abilities are still remembered with ad- 
miration by those who were students under him, died at the 
early age of thirty-three. He was succeeded by Simon Greenleaf, 
whose work on Evidence has become classic among American 
law books. 

Into the enthusiasm produced by this revival of legal education 
came Sumner in 1831, — though not a lawyer by nature, yet by 
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nature an enthusiast in every thing he touched. Subtlety in 
thought was never one of his characteristics; but he found 
in commercial and international law subjects congenial to him. 
A fellow-student wrote, ** Sumner will be a vast reservoir of law, 
if he lives to be at the bar.” His standard was high. “A 
lawyer,” he writes, “must know every thing. He must know 
law, history, philosophy, human nature; and, if he covets the 
fame of an advocate, he must drink of all the springs of litera- 
ture, giving ease and elegance to the mind, and illustration to 
whatever subject it touches.” And the future Senator added, 
“ Politics I begin to loathe; they are of a day, but the law is of 
all time!” 

After leaving the Law School, Sumner continued his studies in 
the office of Benjamin Rand, in Court Street, Boston ; a lawyer 
who, with his partner, A. H. Fiske, are remembered by the 
older members of the bar as the most practical of practising 
attorneys. Here he wrote several articles in the Law Reporter, 
displaying considerable learning, but more learned and speculative 
than practical ; for instance, on the question whether the assignee 
of a Scotch bond could maintain an action in his own name in 
the courts of this country, illustrated by citations from the French 
and Roman law. 

With that fondness for acquiring knowledge, not merely from 
books, but from the conversation of the learned, which always 
characterized him as a young man, Sumner made a journey to 
Washington, and improved the occasion by stopping in New 
York to visit Chancellor Kent. ‘ He [Kent] received me cor- 
dially,” he writes; “talked fast and instructively, but without 
elegance or grammar; ... liked the civil law, all but that relat- 
ing to husband and wife, —he would stick to the common law on 
that subject ; thought Jackson would ruin us.... He told me 
to give his regards to Judge Story; but as to Jackson, he had 
none for him. Kent has great simplicity and freedom of manner. 
He opens himself like a child.” ... 

In Washington, he records with equal naiveté, in a letter to 
Professor Greenleaf, his impressions of the Supreme Court of the 
United States. He heard Key, the author of “ The Star Spangled 
Banner,” argue a cause, and was much shocked at the little prep- 
aration out of court given by him, as well as by other distinguished 
counsel, to their cases. He heard Mr. Charles G. Loring argue 
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his first cause, and declares it the best argument he heard. 
Ignorant of the important part to be played by him in that 
assembly, he writes, ‘‘I have spent considerable time in the 
Senate, to the floor of which I received an introduction from 
Mr. Webster.” He listened to Clay. ‘*His eloquence was 
splendid and thrilling.” ‘ All the judges,” he records, * board 
together, having rooms in the same house, and taking their meals 
from the same table, except Judge McLean, whose wife is with 
him, and who consequently has a separate table, though in the 
same house.” The following, too, is a naively indirect criticism 
on the New England Sabbath of that day. The letter is to 
Sumner’s parents: — 


“I'dined with them [the judges] yesterday, being Sunday. Judges 
Marshall, Story, Thompson, and Duval were present, who, with myself, 
made up the company, with two waiters in attendance. Sunday here is a 
much gayer day than with us. No conversation is forbidden, and nothing 
which goes to cause cheerfulness, if not hilarity. The world and all of its 
things are talked of as much as on any other day. Judge Marshall is a 
model of simplicity, —‘ in wit a man, simplicity a child’ He is naturally 
taciturn, yet ready to laugh, to joke, and be joked with.” 


Sumner was admitted to the bar in 1834. He had honesty, 
energy, ability, and industry. He was deeply read, and might 
even then be called a learned lawyer. He had a commanding 
figure, a fine resonant and sympathetic voice. In after days, well 
might the poet declare that it 


“ Struck like a fire 
Into our blood, and thrilled through all our veins.” 


Powers of oratory, yet unsuspected, lay ready to be developed by 
practice. He had enormous capacity for work and application, 
and a memory already stored with a varied treasury of knowl- 
edge, and susceptible of indefinite expansion, and, last, he had 
enthusiasm, — perhaps the most necessary quality for a young 
lawyer. Here was an array of talents and powers that one 
would say would be certain to give their possessor a sure and 
brilliant, if not immediate, place at the bar. And yet Sum- 
ner was not a successful lawyer. Chemistry tells us that we 
may place together all the elements of which analysis has shown 
a natural subject to consist, and yet produce nothing like the 
original. All the oxygen and hydrogen combined will never 
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make the life-inspiring atmosphere we breathe. It is not difficult 
to find some reasons in Sumner’s case, and doubtless others may 
be suggested. Though not deficient in knowledge of the world, 
he did not possess that active and practical shrewdness and 
fondness for detail that contributes so much to early prog- 
ress in the profession. Unless when exceptionally aroused, he 
never could interest himself in the details of law business. “I 
found the bill of costs,” he once wrote, * without understanding 
it; and I sometimes believe that it is not in my power to under- 
stand any thing which concerns such matters.’ He had little 
knowledge of men, —especially the commoner kind of men, —and 
none at all of bad men. He was sometimes ingenious, but rarely 
subtle. He had little tact, and was absolutely devoid of a sense 
of humor. His method of speech was too ornate, too crowded 
with quotations, and precedents drawn from distant and varied 
sources of literature and art. In his first argument at the bar, in 
defence of one Waylen, indicted in the Municipal Court for 
sending a challenge to one Alessandro Gherardi, he reviewed 
with great elaboration the celebrated duels in France and Eng- 
land; and his argument in Roberts v. Boston, 5 Cush. 198, deliv- 
ered in the Supreme Court, on the question of the admission of 
a colored child into the schools, eloquent and admirable as it 
doubtless was, is in singular contrast with the direct and simple 
opinion of the Chief Justice. In short, his method was little in 
accord with that which the most successful jury lawyer of Eng- 
land, Scarlett, — Lord Abinger, — has recommended as the result 
of a long experience : — 


“It appears to me that he who seeks great reputation with the public as 
a speaker must not only compose his speeches, — at least as far as regards 
the ornamental part, — but must engraft upon the topics that belong to 
his cause certain generalities in morals, politics, or philosophy, which will 
give scope to declamation and ornament, to polished phrases and well- 
turned sentences, to epigram, humor, and sarcasm. These are the pas- 
sages which delight the general audience, and make the speech, when 
published, agreeable to the reader. But they are not the passages which 
carry conviction to the mind, or advance the real merits of the cause with 
those who are to decide it. He who looks to this purpose must never lose 
sight of any important fact or argument that properly belongs to or arises 
out of the cause. He must show that his mind is busied about nothing 
else. He must be always working upon the concrete, and pointing to his 
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conclusion. He must disdain all jest, ornament, or sarcasm that does not 
fall directly in his way and seem to be so unavoidable that it must strike 
everybody who thinks of the facts. He must not look for a peg to hang 
any thing upon, be it ever so precious or so fine. He must rouse in the 
mind of the judges or the jury all the excitement which he feels about the 
cause himself, and about nothing but the cause ; and to that he must stick 
closely, and upon that reason vehemently and conclusively.” 


To Sumner might be applied the language he himself used of 
Pickering : — 


‘‘He was formed to be a seeker of truth rather than a defender of 
wrong ; and he found less satisfaction in the strifes of the bar than in the 
conversation of books. To him litigation was a sorry feast, and a well- 
filled docket of cases not unlike the curious and now untasted dish of ‘ net- 
tles’ in the first course of a Roman banquet. He knew that the duties 
of the profession were important, but felt that even their successful per- 
formance, when unattended by juridical culture, gave small title to regard, 
while they were less pleasant and ennobling than the disinterested pursuit 
of learning. He should have said, at least as regards his own profession, 
with the Lord Archon of the Oceana, ‘I will stand no more to the judg- 
ment of lawyers and divines than to that of so many other tradesmen.’” 


That, with Sumner’s abilities, learning, industry, and courage, 
he would have attained a high rank as a jurist, had not his atten- 
tion been called elsewhere, cannot be doubted. His early defects 
would soon have been lost sight of in the solid qualities of his 
mind and character. 

Yet it is not paradoxical to say that it was fortunate for 
him, and yet more fortunate for his country, that he bad these 
blemishes as a lawyer. Years of strict devotion to his profes- 
sion would doubtless have cured them, and he might have died 
among the leading members of the Suffolk Bar,—to be for- 
gotten, except in the memory of a few old men, when a gen- 
eration had passed away,—the common lot, alas! of so many 
distinguished lawyers. Fortune had destined him for a wider 
field, a greater theatre of usefulness, a more enduring fame. For 
more than twenty years he represented the State of Massachu- 
setts in the United States Senate, and during that time justly 
acquired and retained a stronger hold upon the affections and 
respect of her people than any other representative has suc- 
ceeded in doing. If Sumner failed in swaying the minds of a 
jury, or illustrating the law to the court, his friends may well 
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boast that he has gained the applause, the sympathy, and the 
respect of a nation. 

It was Sumner’s good fortune, on entering the bar, to find 
himself in the building, 4 Court Street, already alluded to, where, 
in addition to his partner, George S. Hillard, were Rufus Choate, 
John A. Andrew, Theophilus Parsons, Theophilus P. and Peleg 
W. Chandler, Horace Mann, Edward G. Loring, and Luther S. 
Cushing, names since familiar to the mouths of the Massachu- 
setts profession as household words. 

An interesting letter from Mr. Peleg W. Chandler, in telling 
the agreeable reminiscences of ‘old familiar number 4,” de- 
scribes Sumner as popular in all the offices, full of enthusiasm 
as well as of curious information, a thorough master of legal 
principles, and with great knowledge of cases. Here were ce- 
mented his ties of friendship with the genial and cultivated 
lawyer and man of letters, George S. Hillard, —ties which no 
political differences could ever tear asunder. 

Taking things altogether, Sumner, in his first three years at 
the bar, succeeded as well as most young lawyers. Besides 
being employed in several minor cases, he argued two causes 
to the Supreme Court of Massachusetts (Shurtleff v. Willard, 19 
Pick. 202, and Thomson v. Winchester, ib. 214), in one case acting 
as junior to Richard Fletcher, and in the other to Theophilus 
Parsons. He was appointed a commissioner in the Circuit Court 
of the United States, and, later, reporter of that court. Both 
these appointments he owed to his friend Judge Story. He 
likewise gave instruction at the Law School during the latter’s 
absence. He wrote a number of articles for the Jurist, and in 
1836 became one of its editors. His articles were mainly crit- 
icisms upon judges, authors, and books. He delivered a few 
lectures on legal subjects, and revised Dunlap’s “ Admiralty 
Practice.” He took absolutely no interest in politics, and his 
style, when speaking, is described as rather didactic than orator- 
ical. He took advantage of editing the Jurist to correspond 
with many foreign writers of eminence. Altogether he was a 
busy man, and his letters of this period, though not especially 
interesting from a public point of view, show him happy in his 
varied work, and pursuing it with the enthusiasm natural to him. 

It is presumed that, so far as the profession is concerned, 
Europe is to-day rather the resort of overworked lawyers, for 
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_ afew summer months, than a school of education to those upon 
the threshold of practice. A fortiori forty years ago. But Sum- 
ner, with that determined purpose that always characterized 
him, arising from a constant reference of matters to first princi- 
ples, had long ago determined that, in order to approach the 
ideal of excellence which he had set before himself, it was es- 
sential that he should visit and examine in person the institu- 
tions and customs of the Old World. To perfect the jurist and 
scholar of his ambition, books, in his judgment, were insufficient. 
He must have the practical knowledge of men, languages, and 
courts that arises from personal acquaintance. It was cer- 
tainly a bold venture—then more so than now —for a young 
lawyer, three years at the bar, without fortune, and for a portion 
of his travelling expenses even obliged to borrow from friends, to 
abandon what hold he had obtained on his profession, with the 
intention of passing three years in foreign countries, and with the 
prospect of returning, however rich in mind, yet poor in purse 
and bankrupt in practice. Story and Greenleaf doubted; and 
Quincy, President of Harvard University, bluntly told him 


that Europe would spoil him, and the result would be only a 
“moustache and a cane.” Should the bar in general try such 
an experiment, its success may be doubted. But Sumner was 
stirred by no common aspiration. He did not “roll darkling 
down the torrent of his fate,” but, fixing his eyes clearly upon 
the end, was confident of his power to reachit. His first entry in 
his journal, intended solely for his own eye, is characteristic : — 


“In going abroad at my present age, and situated as I am, I feel that I 
take a bold, almost a rash, step. One should not easily believe that he can 
throw off his clients, and then whistle them back ‘as a huntsman does his 
pack.’ But I go for purposes of education, and to gratify longings which 
prey upon my mind and time. Certainly I never could be content to 
mingle in the business of my profession with that devotion which is neces- 
sary to the highest success, until I had visited Europe. The course which 
my studies have taken has also made it highly desirable that I should have 
the advantage derived from a knowledge of the European languages, par- 
ticularly French and German, and also a moderate acquaintance with the 
laws and institutions of the Old World, more at least than I can easily 
gain at home. In my pursuits, lately, I have felt the want of this knowl- 
edge, both of the languages — particularly German —and of the Conti- 
nental jurisprudence. I believe, then, that, by leaving my profession 
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now, I make a present sacrifice for a future gain; that I shall return with 
increased abilities for doing good and acting well my part in life. The 
temptations of Europe I have been warned against, and am fully aware 
of. I can only pray that I may be able to pass through them in safety, 
and add my firmest efforts to guard my footsteps. May I return with an 
undiminished love for my friends and country, with a heart and mind 
untainted by the immoralities of the Old World, manners untouched by its 
affectations, and a willingness to resume my labors with an unabated deter- 
mination to devote myself faithfully to the duties of an American.” 


An extract from a letter, written by Sumner not many days 
before sailing, to a young friend, Mr. Frick, of Baltimore, who 
had begun the study of the law, illustrates his high standard 
of duty and honor in the profession : — 


“Let me suggest, then,” he writes, “that you should not hesitate to 
propose to yourself the highest standard of professional study and acquire- 
ment. Be not deterred by its apparent impracticability ; but strive zeal- 
ously, and you will be astonished at the progress you make. If you place 
a low standard at which to aim, you will surely not rise above it, even if 
you reach it; whereas failing to reach a higher mark may be full of honor. 
In plain language, determine that you will master the whole compass of 
law; and do not shrink from the .crabbed page of black-letter, the multitu- 
dinous volumes of reports; or even the gigantic abridgments. Keep the 
high standard in your mind’s eye, and you will certainly reach some desir- 
able poiut. I am led to make these suggestions from knowing, from my 
experience with law students, that the whisperings of their indolence, and 
the suggestions of practitioners with more business than knowledge, lead 
them to consider that all proper professional attainments may be stored up 
with very slight study. I know from observation that great learning is not 
necessary in order to make money at the bar; and that, indeed, the most 
ignorant are often among the wealthiest lawyers ; but I would not dignify 
their pursuit with the name of a profession: it is in nothing better than a 
trade. And I feel persuaded from the honorable ambition which character- 
izes you, that you would not be content to travel in their humble track. Pur- 
sue the law, then, as a science ; study it in books ; and let the results of your 
studies ripen from meditation and conversation in your own mind. Make 
it a rule never to pass a phrase, or sentence, or proposition which you do 
not understand. If it is not intelligible, — so indeed that a clear idea is 
stamped upon your mind, — consult the references in the margin and other 
works which treat of the same subject; and do not hesitate, moreover, to 
confess your ignorance or inability to understand it, and seek assistance 
from some one more advanced in the pursuit. In this way you will grad- 
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ually, per intervalla ac spiramenta temporis, make advances and clear the 
way. You may seem to move slowly at first; but it is like the tardy 
labor of fixing the smooth rails on which the future steam-car is to bowl 
through the country.” 


Sumner’s first objective point abroad, as it is to most Amer- 
icans, was Paris. But to him Paris was not the world’s centre 
of gayety, but simply a school of labor and self-improvement. If 
the ‘good American,” after bearing life’s burdens on this con- 
tinent, were to look forward simply to listening to legal and 
scientific lectures in that abode of pleasure, he might find the 
translation hardly worth his while. As if to show his contempt 
for the seductions of the place, Sumner passed his first evening 
there as a looker-on at Frascati’s celebrated gaming-house, and 
then plunged headlong into learning. He was totally ignorant 
of the language ; but this was a barrier carried rapidly by assault. 
Faithful to his ideal, the jurist, he proceeded to attend the lec- 
tures of the Sorbonne, the College of France, and the law school. 
At the latter alone there were then four thousand pupils, from all 
the countries of the world except the United States. Few Amer- 
ican students of law have had the same experience. ‘I gener- 
ally,” he writes Judge Story, “hear two or three lectures of 
an hour or more each before breakfast. I am particularly attend- 
ing to the style of lecturing on different subjects, law, litera- 
ture, mathematics, philosophy, &c. Time flies, and it seems as 
if I had seen nothing of the immense store of interesting objects 
at Paris. All my hours are occupied far into the watches of the 
night. So far as labor is concerned, I should much prefer to be 
again in my office, dealing with clients and familiar law books. 
Travelling with my desires and inclinations is no sinecure. I am 
obliged to husband all my minutes.” “TI find,” he writes Hil- 
lard, “ten times as much here to interest me as I anticipated. 
The lectures, the courts, the arts, each would consume a year.” 
He heard from one hundred and fifty to two hundred lectures 
in all branches of jurisprudence, belles lettres, and philosophy. 
His account of the lectures and the professors is minute and en- 
tertaining. As soon as he could sufficiently follow the language, 
he attended the courts. The following account of a French 
criminal trial is thought to be sufficiently interesting to be worth 
transcribing at length: — 
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“The prisoner was a young man of eighteen, who was charged with kill- 
ing his mistress. It seems that the two, according to a French fashion, 
tired of life, agreed mutually to kill each other. The pistol of the prisoner 
took effect, and the girl was killed; but hers did not take effect. The 
prisoner then tried to kill himself, but was finally arrested before he had 
consummated his project. The first step was the reading of the act of ac- 
cusation, or indictment, by the clerk. ‘The names of all the witnesses were 
then called. They were very numerous, and were all sent into an adjoin- 
ing room. Among them was the mother of the prisoner, and also the 
mother of the deceased. The prisoner himself was first examined very 
minutely by the judge, and detailed all the important circumstances of his 
life, his education, and of his final commission of the offence with which he 
was charged. He gave all the particulars fully. This examination was 
conducted entirely by the senior judge. The prisoner cried while telling 
his story, and did not speak loud enough to be distinctly heard by the jury. 
He was then removed to the witnesses’ stand. The judge next read the 
proces verbal of the examination of the prisoner on his first apprehension, 
and then the testimony given by physicians at the first examination. Wit- 
nesses were then introduced one by one; first, the mother of the accused: 
she was sworn. The oath was very much like ours; so much so that I 
think it must have been borrowed from England. The witness holds up 
his hand while the judge repeats the oath (the judge not rising), and, at 
the close of the oath, kisses his hand. The mother sat while giving her 
testimony, and was in tears all the while. She frequently fortified what she 
said by adding that it was given upon her parole dhonneur, which sounded 
a little curious when she was already under oath. The second witness was 
a man. He stood up, and was examined, as were all after him, by the 
judge. The few questions put by counsel on either side were through the 
mouth of the judge; and there were not half-a-dozen during the whole 
trial, and to, perhaps, thirty witnesses. The first set of witnesses proved 
the previous character of the accused; the second set, the same of the 
deceased. Next came the doctors, and then the persons who found the 
body aud the prisoner. Members of the jury asked questions when they 
pleased, and all, or nearly all, had a little piece of paper on which to make 
notes. The examination of witnesses was completed the first day, and the 
court adjourned at about five o’clock in the afternoon. The jury sepa- 
rated without any injunction not to converse on the subject of the 
trial, but on the adjournment mingled among the crowd. 

“March 17. At ten o’clock the court again convened. One of the 
morning papers contained a full report of the doings of yesterday. My 
friend, the counsel of the prisoner, anticipating it last night, enjoined upon 
his servant to bring from Paris a dozen copies of the paper containing the 
report, to distribute among the jury. I told him he would commit a crime 
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according to English and American law, —‘ Embracery ;’ but he laughed 
at the idea. This forenoon the Procureur Général first spoke; then the 
counsel for the prisoner; then again the Procureur, and again the counsel 
for the prisoner. I understood that they had a right to speak as many 
times as they chose, the counsel for the prisoner always having the last 
word. In the arguments there was nothing such as I have been accus- 
tomed to; every thing was different. The defence was theatrical, brilliant, 
French. The counsel grasped the hand of his client, and worked the 
whole audience into a high pitch of excitement. At the close of his argu- 
ment he called upon his client to promise, in the face of the court and of 
God, that, if he were restored to liberty by the verdict of the jury, that 
he would hasten to precipitate himself upon the tomb of the unfortunate 
girl he had destroyed, and pray for forgiveness; and the prisoner, by way 
of response, stretched his hand to his counsel, and seized it with a strong 
grasp, saying at once, ‘J’ai fini.’ Women screamed and fainted, strong 
men yielded, and tears flowed down the cheeks of the jury, and even the 
grim countenances of the half-dozen police or gendarmes who sat by the 
side of the prisoner, elevated and within the observation of all the audi- 
ence. The arguments concluded, the judge, sitting (and the jury sitting), 
read a very succinct statement of the case, and the law which bore upon it. 
This occupied perhaps five or ten minutes. The jury then retired, and 
within less than ten minutes returned. The prisoner, in the mean time, 
had been conducted to a room out of the court-room. The jury rendered 
their verdict, ‘ Not guilty;’ the prisoner was then brought in, and the 
judge communicated the decision to him, dismissing him with an impres- 
sive admonition. The greatest excitement prevailed in the court-room 
when the verdict was announced. Women, and men too, cried for joy. 
So much for a French criminal trial.” 


He visited the legislative departments, and saw Guizot and 
Thiers, famous even in 1838. 


“Guizot is justly eminent. His literary labors have been immense, 
and his political elevation is now as distinguished as his literary. He is 
no longer in the ministry; but he is intensely regarded by all parties for 
the expansion of his views and their deep philosophical reflection. In his 
personal carriage, as I saw him at a distance, he reminded ‘me of Mr. 
Theron Metcalf, of Dedham. His forehead is high; but he is not bald, 
though his hair is thin. His face is mild and gentle in its expression. 
M. Thiers, the celebrated author of the ‘History of the French Revolu- 
tion,’ is a most distinguished member of the Chamber. I did not hear him 
speak, but I narrowly regarded him. He is little above the middle size, 
with sleek black hair, and with a bright countenance which seemed to con- 
tent itself with short and momentary looks.” __ 
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It is not within the scope of this article to follow Sumner on his 
foreign tour. Determined to attain the objects that he pursued, 
and following these, and these only, his success was remarkable. 
He had sume letters of introduction to men of eminence ; but these 
by themselves mean simply an interchange of cards, or an invi- 
tation to dinner four weeks in advance. ‘To be admitted to what 
is termed “society” in any foreign country may be easy for 
some, and difficult for others; is generally diverting, and perhaps 
not always unprofitable. Sumner’s fortune lay in this, that he 
was enabled to know — and, in many cases, to know intimately — 
the distinguished statesmen, judges, lawyers, and men of letters 
of England at a period which has now passed into history. 

Mr. Pierce says: — 


“ He was received as a guest, sometimes with the familiarity of a kins- 
man, into the houses of Denman, Vaughan, Parke, Alderson, Langdale, 
and Coltman, among judges; of Follett, Rolfe (Lord Cranworth), Wilde, 
Crowder, Lushington, and D’Oyly, among lawyers ; of Hayward, Adolphus, 
Clark, Bingham, Wills, Theobald, Starkie, and Professor Bell, among law 
writers and reporters; of Hallam, Parkes, Senior, Grote, Jeffrey, Murray, 
Carlyle, Rogers, Talfourd, Whewell, and Babbage, among men of learning, 
culture, and science ; of Maltby, Milman, and Sydney Smith, among divines ; 
of Robert Ingham, John Kenyon, Monckton Milnes (Lord Houghton), Basil 
Montagu, and Charles Vaughan, among genial friends who wrote or loved good 
books ; of Brougham, Durham, Inglis, Cornewall Lewis, Campbell, Labou- 
chere, Hume, and Roebuck, among statesmen and Parliamentary chiefs ; of 
Fitzwilliam, Lansdowne, Wharncliffe (and his son, John Stuart Wortley), 
Leicester, Holland, Carlisle (and his son, Lord Morpeth), among noble- 
men. He met on a familiar footing Charles Austin, Macaulay, Landor, 
Leigh Hunt, Thomas Campbell, and Theodore Hook. He talked with 
Wordsworth at his home, and looked with him on the landscapes which 
had inspired his verse. Among women to whose society he was admitted 
wenggithe Duchess of Sutherland, Mrs. Montagu, Joanna Baillie, Mrs. 
Jameson, Mrs. Sarah Austin, Miss Martineau, Mrs. Shelley, Mrs. Marcet, 
Mrs. Grote, Lady Morgan, Mrs. Norton, and Lady Blessington.” 


The secret of Sumner’s success is not difficult to fathom. In 
the first place, he was thoroughly an American. That is to say, 
he represented, in his thoughts, sentiments, and aspirations, what 
is best in American character. His absolute love of liberty, his 
contempt for any thing false and unreal in law or government, 
his high ideals of justice and right, his sure belief in the future 
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of his country, — these were all thoroughly American. But to 
his Americanism Sumner added a culture that was cosmopolitan, 
—a reverence for the laws and customs of the mother country 
that came from a scholar’s love of history and a lawyer's en- 
thusiasm for the traditions of his profession, and from no vain 
curiosity, nor vulgar fondness of sight-seeing. Westminster Hall 
was to him “the sacred hearthstone of the English law.” He 
visited the spots hitherto only names to him with a thrill of rev- 
erend respect, and touched the manuscript of Coke as a palmer 
would a sainted relic. This young man of twenty-six, of fine 
stature, handsome and expressive features, so thoroughly Amer- 
ican at heart, highly cultivated, eager for information, so full of 
natural enthusiasm, and of a naive admiration for every thing 
best in England, whether of the present or the past, fairly broke 
through the national barriers of reserve, and was treated by men 
double his years, and already famous in history, as a friend and 
equal. 

Sumner reached England in June, 1838, about a year after the 
accession of Queen Victoria. The Whigs, under Lord Melbourne, 
were still in power, although making but a feeble resistance 
against the attacks of Peel in the Commons, and subject to the 
sarcasms of the two ex-chancellors, Brougham and Lyndhurst, 
in the House of Lords. Sumner attended the sessions of the 
Courts and of Parliament, sat on the bench at Westminster Hall, 
and dined with the judges at the Old Bailey; was the guest of 
the bar on the Western Circuit, and also went portions of the 
Northern and Home Circuits. His letters to friends at home, 
especially to Judge Story, describing the bench and bar of 
that time, are so interesting, that the liberty is taken of trans- 
cribing from them his description of the Chief Justice of England, 
the Chief Justice of the Common Pleas, the Chief Baron of the 
Exchequer, the Attorney-General, and of Sir William Follett, 
then generally conceded to be the leader of the bar. 


“You know,” he writes to Judge Story, “ Lord Denman intellectually 
better than I; but you do not know his person, his voice, his manner, his 
tone, —all every inch the judge. He sits the admired impersonation of 
the law. He is tall aud well made, with a justice-like countenance: his 
voice and the gravity of his manner, and the generous feelings with which 
he castigates every thing departing from the strictest line of right conduct, 
remind me of Greenleaf more than any other man I have ever known. I 
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wish you could have listened to Lord D., as I did on the circuit, when he 
sentenced some of the vicious and profligate wretches brought before him, 
His noble indignation at crime showed itself so naturally and simply that 
all our bosoms were warmed by it; and I think his words must have gone. 
like iron into even the stony hearts of the prisoners. Lord D. has, toa 
remarkable degree, the respect of the bar; though they very generally 
agree that he is quite an ordinary lawyer. He is honest as the stars, and 
is willing to be guided by the superior legal learning of Patteson. In 
conversation he is gentle and bland; I have never seen him excited. ... 
Turn next to the Common Pleas. There is, first, Lord Chief Justice 
Tindal. He sits bent over his desk in court, taking notes constantly, — occa- 
sionally interposing a question, but in the most quiet manner. His eyes 
are large and rolling ; in stature he is rather short. His learning, patience, 
and fidelity are of the highest order. He is one of the few judges who 
study their causes on their return home. His manner is singularly bland 
and gentle, and is, perhaps, deficient in decision and occasional sternness. . . . 
Passing to the Exchequer, we have, first, the Lord Chief Baron, — Abinger. 
You know his wonderful success at the bar, —confessedly the greatest advo- 
cate of his time, yet never eloquent, and supposed by all to be the most 
competent person possible for the bench; and in this opinion all would 
have persevered, nist regnasset. He is the great failure of Westminster 
Hall. To his own incompetency he added last term a jealousy of Barons 
Alderson and Parke. He wants the judicial capacity : he was so old before 
he reached the bench that he could not assume new habits. I should, how- 
ever, do him injustice, if I did not tell you that Mr. Maule — one of the first 
lawyers in Westminster Hall—told me that he was mending; that he had 
given up all idea of competing with Parke and Alderson in technical learning 
and subtlety, and seemed now to aim directly at the common sense of a case, 
—a habit quite valuable in a judge supported by such learned associates. 
In person Lord Abinger is large, and rather full, or round: he is the largest 
judge on the bench. He has become a thorough Tory ; and in society, I 
think, is cold and reserved. Brougham says that Scarlett was once speaking 
of Laplace’s ‘ Mécanique Céleste, at Holland House, as a very easy matter. 
Brougham told him he could not read it, and doubted if he could do a sum 
in algebraical addition. One was put, and the future Lord Abinger failed ; 
and, as Lord B. said, he did not know so much about it as a ‘ pot-house 
boy.’... Sir John Campbell, the Attorney-General, is a Scotchman by 
birth. He is now about fifty-eight. He has been a laborious, plodding 
man, and has succeeded, by dint of industry and strong natural powers, 
unadorned by any of the graces. He has a marked Scotch accent still. 
He is a very powerful lawyer ; but his manner is harsh and coarse, without 
delicacy or refinement. I think he is not much liked at the bar; though 
all bow to his powers. They call him ‘Jack Campbell.’ We pronounce 
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his name wrong in America. All the letters, including the 5, are pro- 
nounced ; thus, * Campéell,’ and not ‘Camell, as we say. He was astonished 
when I told him that his * Reports’ had been republished in America, and 
I thought he was not a little gratified... . Sir William Follett is a truly 
lovable person ; and one great secret of hig success has been his amiability. 
He is about forty-two, and is still youthful in manners and conduct. As 
a speaker he is fluent, clear, and distinct, with a beautiful and harmonious 
voice. He seems to have a genius for law. When it comes to stating a 
law point and its argument, he is at home, and goes on without hindrance 
or any apparent exertion. His business is immense ; and he receives many 
briefs which he hardly reads before he rises in court. His income is 
probably fifteen thousand pounds. Strange thing in the history of the 
bar, he is equally successful in the House of Commons, where I have heard 
them call for ‘ Follett! Follett!’ and here he shows a parliamentary 
eloquence of no common kind, and also wins by his attractive manner.” 
Brougham and Lyndhurst, both ex-chancellors, — the latter hav- 
ing already thrice held the great seal, — excited Sumner’s atten- 
tion. Of Lyndhurst speaking in the House of Lords, he says: “I 
cannot hesitate to pronounce him a master orator. . . . He charmed 
me like a siren. His manner is simple, clear, and direct, enchain- 
ing the attention of all. We have nobody like him. He is more 
like Otis [Harrison Gray]! than any other, with less efflores- 
cence — if I may so say —and more force.” He met Lyndhurst 
at Brougham’s house at dinner. ‘* See, Copley,” said Brougham, 
pointing toa fine gold cup on the table, given him by a penny 
subscription, ‘* what you would have had if you had supported 
the Reform Bill.” Lyndhurst called O'Connell * a damned ras- 
eal,” and Brougham agreed. This was in 1839, some years 
before they voted on his case in the House of Lords. Sum- 
ner visited Brougham at his country-seat, and seems to have 
been fascinated, if not wholly pleased. Brougham’s swearing 
shocked him, especially as it was in the presence of an ‘aged 
1 Harrison Gray Otis lived until 1848, then dying at the age of eighty-three. .. . 
The winning music of his voice made the hearer reluctant to lose a word ; the flow of 
his language, which was as charmingly constructed and cadenced as if it had all been 
carefully written by a practised writer; and the persuasive logic, which led you along 
almost unconsciously until you stood in the very position in which he would place 
you, — in each and all of these he was unrivalled. And to all these was added their 
strongest charm, perhaps, in the spontaneity of it all. There was no effort; no ap- 
pearance of saying or doing any thing in any way which did not come of itself. 
And I believed then, and I believe now, that this was not apparent only, but real 


He had, if ever man had, the gift of eloquence.” — Life of Chief Justice Parsons, 
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clergyman.” Sumner notes that the clergyman contributed the 
rum, and that it was a “ valuable contribution ;”* so that Brougham 
could not have sworn at the old man for that. He, however, 
made fun of the thirty-nine articles, and told the story of a naval 
officer in the House of Commons, who declared he was for sixty- 
nine. He called Miss Martineau “a great ass,” and invited 
Sumner to write a book on England, to revenge his country on 
Basil Hall. He gives an amusing description of Brougham hear- 
ing appeals, —his constant interruption of counsel, reading and 
writing dozens of letters during the argument, often on abstract 
subjects, such as “light,” and then pronouncing judgment in 
“rapid, energetic, and perspicuous language.” He heard him 
in the House of Lords, and speaks of his magic eloquence, — 
* his deep, husky notes, which keep you in a constant state of 
excitement.” Brougham gave him his full-bottomed lord-chan- 
cellor’s wig, in which he made his great speech on the Reform 
Bill (inspired, according to Lord Campbell, by mulled port), 
which was sent home to Judge Story, and kept at the Cambridge 
Law School. ‘I wish,” he adds sadly, “I could believe in 
Brougham. All who know him distrust him.” 

Any one fond of personal anecdotes (not those, as Lord 
Plunkett said, the reverse of real) of eminent Englishmen of 
that day will read these letters with great interest. He heard 
Sir Frederick Pollock recite a long extract from Homer; took a 
Welsh rarebit with Talfourd, and heard him spout from Greek 
dramatists ; listened to Theodore Hook’s stories after the ladies 
had retired; breakfasted with Rogers, and heard the “ incessant 
ringing of Macaulay’s voice,” and ‘* Bulwer’s lisping and effemi- 
nate tones.” 

In March, 1839, he recrossed to the Continent. He stayed 
in Paris long enough to contribute a long article to Galignani’s 
Messenger on * The North-Eastern Boundary,” —a controversy 
between Great Britain and the United States then exciting con- 
siderable attention, and proceeded to Rome, stopping at Naples, 
Florence, Venice, Milan. At Rome he passed three months. 
His time in the sacred city was occupied in the study of Italian 
literature, which he devoured with characteristic avidity. Rising 
at six in the morning, he devoted himself to books until five or 
six in the afternoon, when he would visit, generally with his 
friend, George W. Greene, then United States Consul at Rome, 
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the galleries and ruins of the city. Almost ignorant of the 
language when he arrived, he thus read Dante, Petrarch, Tasso, 
Boceaccio, Macchiavelli, Guicciardini, Alfieri, and Niccolini, 
beside a host of authors less known to fame. 

From Rome, he travelled through Germany, passing five 
weeks at Heidelberg. At Berlin he saw Humboldt. Thence, 
up the Rhine, to Antwerp, where he crossed to England, and 
sailed for home. He had been absent nearly three years. 

The contrast between a lawyer’s office in Boston, even in 4 
Court Street, and drinking the intoxicating draughts of inter- 
course with the leading minds of Europe, was great indeed. 
To these roseate hues, the plodding of an attorney's life was 
dull and gray. There is a noticeable difference between Sum- 
ner’s letters before and after his visit to Europe. They have 
lost their bloom of early enthusiasm for the profession, but 
are more mature and thoughtful. He resumed his practice, but 
not with that youthful ardor which had characterized his earlier 
efforts. He had several cases; but his name does not appear 
in the Reports. He would have been glad to take the place left 
vacant by Peters, in 1843, as reporter of the decisions of the 
Supreme Court of the United States, and finally undertook the 
editing of Vesey’s Reports. This edition was finally pub- 
lished ; the notes being those of Sumner, with the exception of 
the fifth, seventh, eighth, ninth, tenth, and twelfth volumes, 
which were edited by J. C. Perkins, and the eleventh by C. B. 
Goodrich, during Sumner’s illness. 

He began to take an interest in political matters, and to con- 
tribute articles to the public press, discussing whatever he touched 
with ability. The article contributed to the North American 
Review on * The Mutiny of the Somers,” in July, 1843, excited 
much attention. An article contributed to the Boston Daily 
Advertiser of Jan. 10, 1848, marks his views on the question 
of slavery. It is in reply to the position assumed by that journal, 
assimilating the relation of citizens of the free States to that of 
foreigners in respect to slavery. 


“The opponents of slavery,” he writes, “in the free States recognize 
the right of all States to establish, within their own borders, such institu- 
tions as they please ; and they do not seek, either through their own legis- 
latures or through Congress, to touch slavery in the States where it exists. 
But, while they abstain from all political action on these States, they do 
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not feel called upon to suppress their sympathy for the suffering slave, nor 
their detestation for the system which makes him a victim. ... It cannot 
be doubted, then, that the constitution may be amended, so that it shall 
cease to render any sanction to slavery. The power to amend carries with 
it the person’s right to inquire into and discuss the matter to be amended; 
and this right extends to all parts of the country over which the Constitu- 
tion is spread, — the North as well as the South.” 


‘ 


He made many contributions to the Law Reporter, edited by 
P. W. Chandler, generally on topics connected with the literature 
of the law. Severe labor connected with the editing of Vesey, 
and aggravated by a feeling of despondency, brought on a slow 
fever. His life was despaired of. ‘I have been to town twice 
last week,” writes the historian Prescott, ** once to see my poor 
friend Sumner, who has had a sentence of death passed upon 
him by the physicians. His sister sat by his side struck with the 
same disease. It was an affecting sight, to see brother and sister, 
thus hand in hand preparing to walk through the dark valley.” 
He recovered slowly. His first professional work after this was 
the argument of a patent cause before Judge Story and a jury, 
in which he succeeded. Franklin Dexter was his opponent, and 
sent him a brief on his motion to set aside the verdict, stating the 
points only, and writing that * his junior would ornament it with 
authorities.” This, with the exception of the case of the colored 
child excluded from the schools, which is really almost of a political 
nature, was his last noticeable professional effort, although he 
still continued at the bar. 

No account of the early days of Charles Sumner would be 
complete without mentioning his friendships. To those who 
knew him only in later life he seemed self-centred. Doubt- 
less, with advancing years, he was less willing to open to 
the world the gentler side of his nature. His earlier years in 
the Senate, including the sufferings under the brutal assault 
of Brooks, were no gentle school. He has been accused of ego- 
tism. Without stopping to discuss a charge arising in a great 
degree from a certain directness and want of tact, it is enough 
to say that no trace of this can be found in these confiden- 
tial letters now for the first time made public. On the con- 
trary, both in his own letters and those of his friends to him, 
his dependence upon them for advice and sympathy is constantly 
shown. He desired to keep fresh his college friendships. To 
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those intimate friends who formed, with himself, the “ Five of 
Clubs,” Hillard, Felton, Longfellow, and Cleveland, he was 
united by the closest bonds. With Story and Greenleaf his 
friendship was mingled with respect for their greater age and 
knowledge. Channing ministered to him faith in humanity, and 
Washington Allston the inspiration of art. ‘ Friendship, sym- 
pathy, and kindness,” he writes, * are a peculiar necessity of my 
nature, and I can have few losses greater than the weakening of 
these bonds.” His pleasure at the successes of his friends is 
constant, —at Hillard’s Phi Beta Kappa oration, at the reputa- 
tion of Story’s decisions among the lawyers of Great Britain, at 
Prescott’s fame among the historians of the Continent, at the 
universal love of Longfellow’s beautiful poems. All these things 
delight him, and he expresses his delight without reserve. Con- 
versation with men of ideas he sought for eagerly, and he en- 
deavored to make all such men his friends. The pages of these 
volumes record many nights spent 
“ Not in toys, or lust, or wine, 
But search of deep philosophy, 
Wit, eloquence, and poesy.” 

In 1845 he was selected to deliver the Fourth of July oration 
before the authorities of the city of Boston. It was entitled 
by him * The True Grandeur of Nations,” and was, in fact, an 
eloquent plea for peace, accompanied by a description of the 
horrors of war, which he had ransacked history to paint in the 
most shocking detail. Nor did he hesitate to attack the most 
cherished memories and associations of his hearers, and even 
ventured to satirize the militia of the city gathered to take 
part in the observances of the day. This oration epitomizes 
the Charles Sumner of that day, and the student of his character 
should not fail to read it with attention. The occasion was 
the commemoration of the declaration of the principles of a rev- 
olution resulting in a long and weary war, in which the ancestors 
of many of his hearers—even his own ancestor— had suffered 
and bled. It was before the citizens of a commonwealth founded 
by the soldiers of Cromwell, who, after having fought and beaten 
the regulars of the king’s army, found no rest in the wilder- 
ness save what was purchased by the sword and musket; whose 
descendants, after joining willingly in the wars of the mother- 
country on this continent, had contributed over one-fourth part 
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of the soldiers who had fought to achieve the independence of 
the colonies, and who were destined, in a decade and a half, to 
send one hundred and fifty thousand men from their single State 
to fight in a contest bloodier than any which had preceded it. 
Yet Sumner, with that habit of his of referring all things to the 
first principles of right and justice, declared that there was “no 
peace which was not honorable, no war which was not dishon- 
orable,” and did not hesitate to enforce his argument even to 
assaulting the motto of his mother State. 

That such an oration, delivered on such an occasion, and 
among such a people, should produce a striking effect, was, of 
course, to be expected. The words. had hardly died upon the 
speaker’s lips before others, joining in the festivities of the day, 
were quick to attack his positions. Judge Story wrote him that, 
in the extent to which he pressed his doctrines, they were not 
defensible. The President of Harvard College — that messenger 
of peace, which he had so eloquently contrasted with the ship of 
war, swinging at her moorings at Charlestown — frankly * dis- 
sented.” * No! by all those who fell at Marathon,” wrote Pres- 
cott; * by those who fought at Morgarten and Bannockburn ; by 
those who fought and bled at Bunker's Hill; in the war of the 
Low Countries against Philip the Second,—in all those wars 
which have had, which are yet to have, freedom for their object, 
—lI can't acquiesce in your sweeping denunciation, my good 
friend.” 

And yet it was a beautiful oration. Its leading thought is 
pitched in the highest key of humanity. It is elegant in diction, 
and has many passages of classical beauty. In short, it is a fine 
beatitude, and it is no wonder that both here and in England 
it excited the admiration of many of the best men and deepest 
thinkers. But it was not for these qualities that its delivery 
gave standing to the author in the community in which he lived. 
It was the courage that he displayed in delivering it at all. 
Agree with him or not, here was a man of character, thought, 
and independence, and above all of courage, — courage to take an 
unpopular side, and uphold it in the face of a community, to state 
a great idea, and maintain it, no matter how formidable the oppo- 
sition. There was a tone, too, of ideal progress in the oration, — 
the heralding of a great universal truth. Such topics, however 
far they may be pushed, are never alien to our people. The 
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very paradoxes of the oration rung on the moral sense of the 
community. In New England, more perhaps than in any other 
country, there has always been, since the Puritans established 
it to think as they chose, an advancement of thought among 
its highest elements; and, however much men might limit the 
applications of the doctrines, they admired and respected the 
author. The effort which he had made was no less remarkable 
in its effect upon Sumner. He felt, for the first time, the qual- 
ities of an orator, in which he had believed himself deficient. 
The afterglow pervaded his character, and made him eager to 
take an active, not merely as hitherto a theoretical, interest in 
public life. From the delivery of this oration a new epoch in his 
life began. 

The inquiry will naturally be made, how first Charles Sum- 
ner came to entertain the principles of anti-slavery, with which 
his name will be for ever linked. It is stated he began to 
read the Liberator in 1835. Occasional mentions of the topic of 
slavery in his letters show his sympathy with the suffering of 
slaves, and with the anti-slavery cause. The article in the Adver- 
tiser, in 1843, stating his position, has already been quoted; but 
there is nothing in his life, during the period comprised in these 
volumes, of the “ seva indignatio” of his after years. ‘It is the 
age,” says Lord Macaulay, “which forms the man, and not the 
man the age. Great minds do, indeed, react on the society which 
has made them what they are; but they only pay with interest 
what they have received.” If it be true that Luther, born in 
the tenth century, would have effected no reformation, or that 
the Voltaire of the reign of Louis the Fourteenth would have 
been a zealous Jansenist, it is equally true that the Charles Sum- 
ner of two generations earlier or later would have left no anti- 
slavery record. Happily it was otherwise. He was fortunate 
in his cause. His cause was fortunate in him. He came upon 
the stage of public life, an apostle of first principles, a worshipper 
of the truth, a champion of the right, well-armed and equipped 
for the cause of truth, whatever form that cause might take, 
wherever it might lead him. At that very hour, the dark cloud 
which had been creeping up the horizon, and which no political 
sagacity could disperse, burst over the country. A scholar by 
taste, a gentleman by birth and education, living in a society the 
greater portion of which still held to the belief in the virtues of 
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compromise, and which enforced its views by conduct amounting 
almost to social ostracism, it needed no common courage to espouse 
the cause in which he believed.. But, from the moment that he 
saw his duty, to the day of his death, he never faltered. 
“No trumpet sounded in his ear, 

He saw not Sinai’s cloud and flame ; 


But never yet to Hebrew seer 
A clearer voice of duty came. 


“God said, ‘ Break thou these yokes; undo 
These heavy burdens. I ordain 
A work to last thy whole life through, — 
A ministry of strife and pain. 


“* Forego thy dreams of lettered ease, 
Put thou the scholar’s promise by ; 
The rights of man are more than these.’ 
He heard, and answered, ‘ Here am I.’” 

‘The difficulty with Sumner as a statesman,” wrote Prescott, 
on his election to the Senate, to the Earl of Carlisle, “is that 
he aims at the greatest abstract good, instead of the greatest 
good practicable.” This was the fair criticism of a friend, and 
pointed out what, under ordinary conditions, would have been 
a fatal defect. It was Sumner’s good fortune that, in the 
the crisis in which he found himself at the time when he entered 
political life, the defect had become a virtue. The men who 
desired the greatest good practicable were yielding their place 
to those who desired the greatest abstract good. Concession and 
compromise were in fact, though not in appearance, things of 
the past. The country needed men of principle, not of policy. 

It is obvious to remark that Sumner, judged among his fellows, 
was not a distinctive type of an American, in the sense of which 
Abraham Lincoln was a pre-eminent example. Lincoln could 
have been the product of no other country than America. It is 
easy to imagine a Sumner in any free country of ancient or 
modern times. Nor was Sumner’s an originating mind, nor a 
mind of great logical power, like Webster’s. There is no great 
measure of national importance of which he was the originator. 
His learning was not in itself a weapon of popular power. His 
force lay in his reference of the questions of the age to a few 
great principles of universal morality, his steadfastness, his high 
ideals, his faith in the people, his entire honesty, and the earnest- 
ness of his convictions. In days of office-seeking, he did not 
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stoop to solicit. In office, he held his place and his vote as 
sacred trusts for the people, not for the preferment of himself 
or his friends. He asked not, “Is it expedient?” but “Is it 
just?” In determining what was right, he did not scorn the 
experience of the past, and proved that there is no inconsis- 
tency between scholarship and the highest type of the American 
statesman. Both personally and politically his honesty and 
purity of character were beyond the breath of suspicion. The 
hold that he had on men was on their moral sense, —a greater 
power than any purely intellectual lever. The present genera- 
ation is too nearly his own to determine his place in history ; but 
it will not be surprising if his fame outlives that of many men 
of greater mental calibre. 

J. L. STACKPOLE. 
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REMOVAL OF SUITS FROM STATE TO FEDERAL COURTS. 


JUDGE RIVES’S DECISION IN COMMONWEALTH v. REYNOLDS. 


THE Fourteenth Amendment to the Constitution of the United 
States provides that “ All persons born or naturalized within the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside. No 
State shall make, or enforce, any Iaw which shall abridge the 
privileges or immunities of citizens of the United States, nor 
shall any State deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the law.” 

By the fifth section of this amendment it is further declared, 
that * The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article.” 

This amendment, and the acts of Congress passed in pursu- 
ance thereof, have become recently the subject of adjudication 
by Judge Alexander Rives, in the United States Circuit Court, 
sitting at Danville, Virginia, in a case removed into that court, 
under the said acts of Congress, from the State Cireuit Court for 
the county of Patrick, in which the judge of that court denied 
the motion and petition of Burwell Reynolds and Lee Reynolds, 
—two colored men, citizens of that county, and who were ar- 
raigned on a criminal charge, viz., the murder of Aaron C. Shel- 
ton, a white man, — to have placed on the venire, or list of persons 
from which a jury, to try them, was to be taken, some of their 
own race and color, qualified according to law, objecting that the 
panel of jurors returned for their trial was composed entirely of 
white persons, from which all colored persons had been excluded. 
This motion was made before the trial and final hearing of 
the said cause, at April Term, 1878. The judge of the State 
Circuit Court, overruling this motion, accordingly proceeded to 
the trial of the case, against the remonstrance of the accused, and 
notwithstanding that their petition, in writing, praying a removal 
into the United States Circuit Court, was filed, stating the facts, 
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and duly verified by affidavit, pursuant to sect. 641 of the United 
States Revised Statutes. The prisoners electing to be tried sep- 
arately, one of them, Lee Reynolds, was tried before a jury of 
twelve white men, chosen from a venire of white men exclu- 
sively, who found a verdict of * guilty,” and fixed the term of 
his imprisonment in the penitentiary at fifteen years. 

A motion to set aside this verdict and grant a new trial, on 
the ground that the verdict was not warranted by the evidence, 
was overruled by the judge presiding at the trial, whereupon the 
case was appealed on a bill of exceptions reciting the facts 
proved. 

At the succeeding term of the Supreme Court of Appeals of 
Virginia, held at Wytheville, Virginia, in July, 1878, the case 
was heard on the writ of error to the judgment of the Circuit 
Court of Patrick County, and the same was reversed, and a new 
trial ordered. That trial took place at a special term of the Cir- 
cuit Court, held in October, 1878, when the like petition was 
filed by the prisoner before the trial, reciting the same disability 
as to the venire, and claiming the right of removal into the 
United States court, which was again overruled, and the trial 
proceeded in the State court, and the jury, all white men, found 
a verdict of * guilty,” and fixed the imprisonment of the accused 
in the State penitentiary at eighteen years. 

The prisoner, by counsel, again moved to set aside the verdict 
and for a new trial, which was denied, and thereupon judgment 
was entered and sentence passed in accordance with the verdict. 
A bill of exceptions, reciting the facts, was again tendered, and 
signed and sealed by the court. 

It was at this stage of the proceedings that the record of the 
case (with the petition of the accused) in the State court was 
certified by the clerk of that court, and presented by counsel in 
the United States Circuit Court, and there docketed for trial, 
pursuant to the terms of the act of Congress, sects. 641, 642 of 
the United States Revised Statutes, edition of 1878, p. 115. 
This motion, to remove and docket the case in the United States 
court, Judge Rives sustained, on the ground of the right of the 
accused to have such a trial as is secured to them by the acts of 
Congress, as well as by the laws of Virginia; that is, by competent 
jurors, selected from a venire, or list, made up of eligible citizens, 
“without distinction of race or color.” Judge Rives’s opinion has 
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been published. It recites the Fourteenth Amendment and the 
several germane acts of Congress designed to give effect to it by 
appropriate legislation. The jury law of the State of Virginia 
is expressed in the following provisions of the State Code : — 


1. “All male citizens, twenty-one years of age, and not above sixty, 
who are entitled to vote and hold office under the Constitution and laws 
of this State, shall be liable to serve as jurors, except,” &c., enumer- 
ating the governor and certain other officers. Code of Virginia, sect. 1, 
chap. 158. 

2. “Jurors shall be selected annually by the county judge, by his pre- 
paring a list of such inhabitants of the county as he shall think well qual- 


ified to serve as jurors, being persons of sound judgment and free from 
legal exceptions.” Ibid. p. 1059, sect. 3. 

3. Again: “Any court in which a person accused of felony is to be 
tried may, at any time, cause a venire fucias to issue for his trial.” Acts 
of 1877-78, 340. 


4. By the ninth section of the same act, the court may cause jurors from 
another county to be summoned. 


This decision of the United States circuit judge — admitting 
the right of removal, for the cause stated, from the State into the 
Federal court — has become the occasion of the introduction of 
resolutions of censure in the General Assembly of Virginia, which 
have already passed one house and will doubtless pass the other. 

They charge the assumption and usurpation, by the United 
States court, of judicial powers not granted by the Constitution 
and laws, but in derogation of both. The Governor of Virginia, 
in response to the call of the State Senate for any information in 
his possession on the subject, has communicated to that body a 
copy of the record of the case in the State court, with the 
opinion of the Attorney-General of Virginia, denying the jurisdic- 
tion of the Federal court, and with an argument from Judge 
Treadway, of the State Circuit Court, to the same effect. It is 
not too much to say that this action, proposed in the General As- 
sembly of Virginia, is probably as extraordinary and anomalous 
as any of all the strange things of which these times have been 
recently prolific. That a Federal judge should be gravely ar- 
raigned by a State legislature for a judicial opinion, in a case 
properly brought before him, involving a question of constitu- 
tional law which it was his sworn duty to decide, is something 
new under the sun. One is tempted to ask, Are there no lawyers 
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in the legislature of Virginia who will decline, seriously, to 
question Judge Rives’s right to interpret and discharge his own 
duties under the law? Will they seek to punish him for giving 
expression to even a mistaken opinion as to the construction of 
the law which he has been sworn to administer, but for which he 
is responsible alone to his own conscience and judgment ? 

It is familiar knowledge that all our American constitutions, 
State and Federal, declare and enact the division of the powers of 
government into three departments, —the legislative, the execu- 
tive, and the judicial,—and forbid the interference of the one 
with either of the others. If Judge Rives were still, as formerly, 
a State judge, — of the Supreme Court of Appeals, — the legisla- 
ture would have no right to sit in judgment on his judicial acts, 
or revise them. He could be impeached by them, and removed, 
only for corruption, imbecility of mind, or malfeasance in office. 
What would become of the independence of the judiciary, if any 
other rule prevailed? This being true of State judges, how 
much stronger the argument becomes when we reflect that it is 
not a State but a United States judge that the legislature has 
undertaken “to investigate.” May we not ask cui bono? As 
they cannot impeach or remove him, is not their action simply 
brutum fulmen, a spectacle of political, party, or sectional feeling, 
hardly becoming the dignity and fame of the old and honored 
commonwealth of Virginia ? 

Had the question been confined to the State legislature, we 
might be excused for leaving it to the local tribunal selected, 
however inappropriate its discussion even there; but its consid- 
eration has now been transferred to Washington, by the intro- 
duction of resolutions into Congress, by Mr. Cabell, of Virginia, 
in the House of Representatives, and Mr. Edmunds, of Ver- 
mont, in the Senate. Thus launched into the arena of legal 
politics, it is to be treated as a great national question, and 
becomes an issue involving the elementary principles and foun- 
dation of our whole civil fabric. 

To survey the entire ground on which this controversy now 
stands, with all its civil and social perturbations, it must be 
noted, as a main factor in the discussion, that the State and 
- people of Virginia have, by solemn acts, fully ratified the Four- 
teenth Amendment, and on that condition have been re-admitted 
into the Union? Can they expect to overthrow the records of 
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history so recent? And can any sane man deny that that amend- 
ment, which they thus accepted, and pledged themselves to abide 
by, secures and guarantees to “all citizens (without respect to race 
or color or previous condition of servitude) the equal protection 
of the law,” and further declares that “ No State shall make or 
enforce any law which shall abridge the privileges or immunities ” 
‘‘ of such citizens.” This language — *‘ the equal protection of the 
law ” — puts colored and white citizens on the very same platform 
of equality, as Judge Rives argues, both “as respects the mode 
of trial and the measure of punishment.” This conclusion logi- 
cally results from the plain wording of the amendment, even 
without resorting to the auxiliary legislation of Congress. But 
when we refer to the latter—to the legislation — to enforce the 
constitutional amendment (sects. 641 and 642 of the Revised 
Statutes), to ascertain the remedy for the mischief, we are con- 
fronted with the very procedure which Judge Rives has pursued 
and embodied in his order. 

We extract from this act of Congress all that is essential to 
proper elucidation. Sect. 641 enacts that — 


“When any civil or criminal prosecution is commenced in any State 
court, for any crime whatever, against any person who is denied, or 
cannot enforce, in the judicial tribunals of the State, or in the part of 
the State where such suit is prosecuted, any right secured to him in any 
law providing for the equal rights of all citizens, and of all persons within 
the jurisdiction of the United States. ...such suit or prosecution may, 
upon the petition of such defendant, filed in the said State court, at any 
time before the trial or final hearing of said cause, stating the facts and 
verified by affidavit, be removed for trial into the next circuit court to be 
held in the district where it is pending. Upon the filing of said petition, 
all further proceedings in the State courts shall cease, and shall not be re- 
sumed except as hereinafter provided,” &c. 


Section 642 provides for the removal of the cause, and the 
issue of a habeas corpus to the marshal to bring the defendant 
before that court, &c. Surely a judge is not to be condemned 
and denounced by just and fair men for executing the law which 
he finds in the statute book, and which he was sworn to adminis- 
ter, whether he approved it or not. But it is said to be an 
anomalous proceeding for a Federal court to invade the jurisdic- 
tion of a State court, engaged in trying an offence against a State 
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law. That may be granted; but, be it observed, that anomaly is 
produced by the State court’s first error, viz., its refusal to re- 
spect and obey the mandate of the United States Constitution, 
which, as we have seen, secures to the colored citizen equality of 
rights, and forbids any discrimination against him by reason of his 
“ race, color, or previous condition of servitude!” It is to prevent 
the greater mischief of this deprivation of civil rights to the negro 
citizen that the lesser evil—the anomaly of removal of the trial 
into a Federal court — is tolerated and allowed. Trial in the 
United States courts, in which his claim to equal rights will not be 
denied, is the remedy and protection which the supreme law, both 
of the United States and of the State of Virginia, provides; for no 
intelligent man will deny that the Federal Constitution, and the 
laws of Congress passed in pursuance thereof, are obligatory on 
all the States and their judicial tribunals, being, as expressed in 
the sixth article of that instrument, “ the supreme law of the land, 
and the judges in every State shall be bound thereby, any thing 
in the constitution or laws of any State to the contrary notwith- 
standing.” In this case, therefore, the supposed conflict of juris- 
diction between the State and Federal courts, and the alleged 
“usurpation,” of which the legislature and the Attorney-General 
of Virginia complain, arise, not from the action or volition of the 
Federal courts, but from the law of Congress evoked and applied 
by the illegal action of the Virginia State court, in denying the 
prisoner’s petition, not for a negro jury, as often misrepresented, 
but for a venire from which his own race and color should not be 
purposely excluded, — a jury summoned without reference to race 
and color, instead of being composed of the white race exclusively. 
Hence the necessity of the Federal jurisdiction, which otherwise 
would not have attached and could not have been entertained. 
This complaint against Judge Rives is sought to be supple- 
mented by the bold assertion that it is impossible to find, in our 
negro population, fit and competent jurors ; it being assumed and 
charged that the attributes of general intelligence, education, 
and suitable capacity to discharge their duty, are all required for 
that function by the law of Virginia. But, as we have seen, the 
law of Virginia, as respects juries, is not as thus represented. In 
the trial of felonies, the courts of Virginia are not restricted to 
the venire men chosen by the county judge. They are expressly 
authorized, in one of the sections of the Virginia law, in such 
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cases, to issue process, and summon a venire facias of their own or 
the sheriff's selection, for the trial of any such case before them. 

We repeat, the law prescribes no such qualifications as gen- 
eral intelligence, education, &. Every lawyer knows that, 
if these requisitions were indispensable, there are many white 
people who would be ineligible as jurymen; for ignorance and 
illiteracy are not monopolized by colored citizens. What the 
law of Virginia does require is, that the county judge shall 
make his list of male inhabitants of the county, being persons 
of sound judgment and free from legal exceptions, that is, of 
unprejudiced minds, &c. ; and, although he is required to select 
such as he shall think well qualified, this discretion confided to 
him is not personal, arbitrary, or capricious, but a sound legal dis- 
cretion, being expressly controlled by the descriptive contextual 
words of sound judgment,” And, even if the State jury-law 
give him the uncontrolled power of selection, it must give way 
to the paramount authority of the United States Constitution. 

It is an irrational assumption to maintain that there are no 
colored men in any county who, even without education, &c., 
are necessarily without ‘* sound judgment.” Our experience and 
observation teach us that there are, in every large community, 
some men of color who are not deficient in sound judgment, and 
are often equal, and perhaps sometimes superior, in that faculty, 
to some white men who are chosen to serve on juries. 

As it is known that there are courts in some counties of 
Virginia in which negroes are selected and serve on juries, it is 
easy to see that their invariable exclusion in other counties may 
be the result, not of accident, but of design. 

A plausible but sophistical argument is resorted to to escape 
these obvious conclusions. It is said that to authorize a trial by 
a jury of the two races is itself to recognize a distinction in race 
and color which the law of Congress forbids. But this objection 
vanishes when a jury of white and colored men indifferently — 
a venire from which neither is excluded —is organized ; for, by 
that means, the equality before the law, which the Constitution 
enacts, is preserved, and becomes fixed and absolute, and there 
can be no ground of complaint. The result is very different 
when a systematic practice prevails of never putting a colored 
man on the venire. Such a rule disfranchises the negro citizen of 
his right and privilege of jury service; and, if a colored prisoner 
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is to be tried, he may be thereby deprived of the right to an im- 
partial trial. This conclusion some white men may deny; but 
they cannot fail to see, nevertheless, that such is the plain man- 
date of the Fourteenth Amendment, and that the State’s ratifica- 
tion of that amendment commits her, without escape, to the plain 
duty of according the same jury trial to black and white. It is 
true that it may and does often happen that the negro, from 
ignorance of his rights, or from choice, acquiesces in his trial by 
twelve white jurors; but when, as in the case before us, the 
petition for equal rights and mutual privilege is presented and 
claimed, and that claim is denied, it is then and there that the 
prohibited distinction of race and color is declared and enforced ; 
and there that the equality of both races before the law is de- 
feated and destroyed. Here the usurped authority of the State 
court begins, to remedy which the act of Congress has been 
passed, providing for the transfer and removal of the case from 
the State into the Federal court, in which a fair legal trial, by 
a jury selected from both races, may be had. 

Again, it is objected that the decision of Judge Rives must 
be opposed and repudiated, because of its effects and conse- 
quences. It is said that no white man’s life or liberty or property 
is safe, if white men or their cases may be tried by negro juries. 
Such seems to be the complaint of the legislature and the press 
of Virginia. The objection is effectually met by the plain denial 
of the assumption on which it rests. It is not contended or 
supposed that white men may be tried before a jury of twelve 
negroes, selected from a venire composed of negroes exciusively. 
That would be as illegal as to try a colored man by a jury selected 
from a venire of white men only, against his petition and remon- 
strance. Either proceeding would be in violation of that “ equality 
before the law” which the constitution and the laws enact 
and secure to both races respectively. Before the emancipation 
of the colored race, no colored man, whether free or slave, was 
eligible by law in the slave States to vote, to hold office, to serve 
on juries, &c. It was to remedy these disqualifications, and to 
invest this class of persons with these and all other civil rights 
which the white people enjoyed, that the Fourteenth Amendment 
and the acts of Congress already cited were passed. This leg's- 
lation by Congress, being in pursuance of constitutional authority, 
became, was, and is “the supreme law of the land,” binding 
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upon all courts, State and Federal, until judicially declared 
unconstitutional by the Supreme Court of the United States, 
or repealed or altered by the Congress. It is as much the law 
in Virginia as in Vermont. No act of the State legislature can 
make it more obligatory. 

Yet the Attorney-General of Virginia, in his report to the 
Governor, alleges and argues that “a great wrong has been 
committed by Judge Rives, under color of his office, upon the 
dignity of the State of Virginia, and upon the jurisdiction of 
her court. A more serious and flagrant invasion of State rights 
cannot be conceived.” He asks, “Is a jury of negroes one of 
the civil rights which the citizen can claim under the act of Con- 
gress for the trial of cases affecting his person or his property? 
If so, has not every citizen, irrespective of race or color, the 
right, at all times and upon all occasions, to claim, as a civil right, 
a jury of negroes?” This misstates the point. It is not claimed 
that a jury composed exclusively of black or white shall try such 
cases, but that a venire shall be summoned, from which neither 
whites nor blacks have been excluded by law or by the practice 
of the courts. On the contrary, the law requires, in order to 
effect its purpose of equality of rights before the law, that the 
jury shall be composed, if demanded, of negro citizens in part 
and not exclusively of either white or black jurymen. He asks, 
“In the trial of the Reynoldses, was there any right denied to 
them which would have been accorded to the white citizen, 
charged with the same offence, which the Reynoldses were not 
permitted to enforce?” We answer, Yes; the right to have 
a venire from which neither race nor color had been excluded. 
It is the refusal by the court to summon as jurors any other than 
white citizens of which the prisoner complains, and that in the trial 
of a black man, the choice was restricted to the opposite color, in 
detiance of the prisoner’s remonstrance, and thereby the very dis- 
tinction of race that the law inhibits was made. To illustrate: 
let us suppose that the State courts, in the trial of a white man, 
should restrict the selection of his triers to colored jurors only, 
and against his will, would not that course be regarded as odious 
and illegal — an invasion of the constitutional rights of the white 
citizen? If so, is it not equally an invasion and “ outrage” in 
respect to the colored citizen, to force him to be tried by # jury 
selected from white men exclusively? It is no answer to this 
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reasoning to misrepresent the real point at issue, and ask, with 
the Attorney-General, “If a Chinaman in the city of Richmond 
should be charged with a crime, would he have the right to 
demand for his trial a jury of Chinamen, in whole or in part? 
and, as there are not Chinamen enough here to form a venire, 
must the accused not be tried at all?” The answer is plain. If 
the Chinaman, like the negro, is a citizen, he ceases to be a 
Chinaman and becomes an American, with all the rights of 
equality with other citizens before the law; and we maintain he 
could not, under the law, be rightfully excluded from jury ser- 
vice because of his race or color. - 

From these premises, it follows, by inexorable logic, that when, 
by the act of naturalization, a foreigner becomes a citizen, and 
relinquishes all allegiance and duty to his native country, he 
is an American citizen, entitled to the equal protection and 
privileges of all other citizens, jury trial and jury service in- 
clusive. If a German, an Irishman, &c., he is not to be tried 
by a jury of Germans, Irish, &c., but by a jury of American 
citizens, without respect to race or color; for the law applies to 
all citizens, whether white or colored. 

Now, if the law or practice or rule of court of any State court 
undertakes to discriminate as to race or color, apd, as in the 
case of Reynolds, to declare that a negro prisoner shall be tried 
by a jury on which no negro citizen shall be summoned to sit, 
does not such action plainly deny to him his rights of citizenship, 
and expose him to a mode of trial differing from that which all 
other citizens have the right to possess and enjoy ? Does not such 
a proceeding deprive him of that equality before the law which 
all other citizens enjoy ? Can the law of Virginia, as expounded by 
Judge Treadway, of the State court, and by the Attorney-General 
of Virginia, which enacts and inflicts this wrong, escape the 
condemnation of the Constitution of the United States and the 
acts of Congress pursuant thereto, which are “the supreme law 
of the land?” Can it be truly said that such ruling and practice 
in the State courts do not invade his rights, or deny to him the 
equality before the law which white citizens enjoy? Yet the 
opposite is plainly the untenable position of the Virginia State 
authorities, and of all those who assail Judge Rives’s decision, 
based, as it is, on the plain lex scripta of the Constitution and 
law of the land. 
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Thus far we have considered the question in the light of per- 
sonal rights and individual prerogative under existing laws. It 
remains to examine it in its relations to the body politic, — in its 
historical, national, and political aspects, — and as to the binding 
obligation on the State courts to remove such causes, when de- 
manded, into the United States courts, without encroachment on 
the jurisdiction or autonomy of the former. 

It is safe to say that the right of removal of all cases involving 
a construction of the Constitution of the United States, and the 
laws of Congress, to the Federal courts, is not a new question, 
under our judicial system. It dates back to 1787, to the era 
of our early independence, to the infancy of the Constitution 
itself. Those who charge the act of removal to be an usurpation 
and in derogation of the dignity of the State governments can 
hardly escape the charge of inattention to the history of this 
question. The Convention which framed the Federal Constitu- 
tion considered it fully. When that body came to consider 
Art. I. sect. 8, clothing Congress with the power to constitute 
tribunals inferior to the Supreme Court, — according to the 
testimony of Luther Martin (himself a member of the Con- 
vention), contained in his report to the Maryland legislature, 
under the quaint title of **Genuine Information delivered to 
the Maryland Legislature,” — it appears that, against this grant 
of power, “it was urged that there was no occasion for in- 
ferior courts of the general government to be appointed in the 
different States, and that such ought not to be admitted ; that the 
different State judiciaries in the respective States would be com- 
petent to, and sufficient for, the cognizance, in the first instances, 
of all cases which should arise under the laws of the general gov- 
ernment, which being, by this system, the supreme law of the 
States, would be binding on the different State judiciaries ; that, 
by giving an appeal to the Supreme Court of the United States, 
the general government would have a sufficient check over their 
decisions, and security for the enforcing of their laws.” It was 
further objected that *‘ the judiciaries of the respective States, not 
having power to decide upon the laws of the general govern- 
ment, but the determination of those laws being confined to the 
judiciaries appointed under the authority of Congress, in the first 
instance, as well as on appeal,” a necessity would arise for a 
large number of Federal offices in each State. These objections, 
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however, failed to influence the Convention, and ‘‘ were over- 
ruled,” says Mr. Martin, “ by a majority, who, assuming it as a 
principle that the general government and the State govern- 
ments (as long as they should exist) would be at perpetual vari- 
ance and enmity, and that their interests would constantly be 
opposed to each other, insisted, for that reason, that the State 
judges, being citizens of their respective States, and holding their 
commissions under them, ought not, though acting on oath, to be 
entrusted in the administration of the laws of the general gov- 
ernment.” These citations, with others which might be accu- 
mulated from the letters of the Federalist, the debates of the 
Convention, the Madison papers, &c., fully establish the fact 
that the right of the United States to decide, in their own courts, 
all questions concerning their own laws, was asserted in the 
formation of the Federal Constitution. It has been since main- 
tained by the legislation of Congress, and by numerous decisions 
of the Supreme Court of the United States. 

This right has been asserted in the form of legislative enact- 
ment by Congress, in acts extending from 1815 to 1873 inclusive, 
and by decisions of the Supreme Court of the United States, be- 
ginning at an earlier period. In all of these, the principle as- 
serted is the same as that established by sects. 641-643 of the 
Revised Statutes, viz., ‘In all cases in law or equity, arising 
under the Constitution or laws of the United States.’’! 

Before citing the cases affirming this position, it may be well 
to observe that the first act of legislation by Congress in this 
connection was in 1815, and grew out of the opposition of the 
New England States to the war then pending with Great Britain. 
It was dated February 4, 1815, and entitled “* An act to prohibit 
intercourse with the enemy, and for other purposes.” By the 
eighth section, it was provided that — 


“Tf any suit or prosecution be commenced in any State court against 
any collector, &c., under color of this act . . . for any thing done by virtue 
of this act, and the defendant shall, at the time of entering his appearance 
at such court, file a petition for the removal of the cause for trial, at the 
next Circuit Court of the United States, to be holden in the District where 
the suit is pending, &c.,... it shall then be the duty of the State court to 
proceed no further in the cause . . . and such copies being entered, as afore- 


1 Art. IIL sect. 2. 
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said, in such court of the United States, the cause shall there proceed, in 
the same manner as if it had been brought there by original process,” &c, 


This act, with one of a subsequent date, April 27, 1816, was 
approved by President Madison, the author of the celebrated 
Virginia Resolutions of 1798-99, declaratory of State Rights, 
&c., and who has been always regarded as the father and founder 
of that school. They were supported in both houses of Congress, 
as administration measures, by the Democratic — or, as it was 
then called, the Republican — party, including the great South- 
ern tribune, John C. Calhoun, of South Carolina. The subse- 
quent legislation of Congress on the same subject, and to the 
same effect (notably the * Force Bill,” as it was called), at the 
era of nullification, recommended by President Jackson, in 1833, 
received the sanction of that great patriot and party leader, as 
well as other eminent members of the Democratic party, Benton, 
of Missouri; Wilkins, of Pennsylvania; Grundy, of Tennessee ; 
Forsythe, of Georgia, &c., to which should be added the great 
names of Webster, Clay, Frelinghuysen, and others of the old 
Whig party. 

Such is, in brief, the history of the legislation on this subject. 
It shows that for over sixty years the United States has claimed 
and exercised the right to intervene, whenever a question arises 
involving its authority and laws, by removing the same from the 
State to the Federal courts, in all cases, civil or criminal. This 
proceeding arises under several provisions of the Constitution, 
defining the judicial powers of the government, such as the fol- 
lowing : — 


“The judicial power shall extend to all cases in law and equity arising 
under this Constitution, the laws of the United States,” &c. Act III. 
sect. 2. 

“The judicial power of the United States shall be vested in one supreme 
court, and in such inferior courts as the Congress may from time to time 
ordain and establish.” Art. III. sect. 1. 

“ The Congress shall have power... to constitute tribunals inferior to 
the supreme court.” Art. I. sect. 8. 

“ This Constitution, and the laws of the United States which shall be 
made in pursuance thereof, shall be the supreme law of the land, and the 
judges in every State shall be bound thereby, any thing in the consti- 
tution or laws of any State to the contrary notwithstanding.” Art. VI. 
par. 2. 
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It follows irresistibly, from these clauses, that the jurisdiction 
of the inferior courts, whether original or appellate, is not re- 
strained by definitions, and may be whatever Congress deter- 
mines, if within the scope of its powers under the Constitution ; 
nor can it be contended that, because the Constitution does not 
define the jurisdiction of these courts, they have no powers to 
act, for the judicial power is “ vested in them, as well as the Su- 
preme Court, and extends to all cases in law and equity, both 
civil and criminal, arising under the Constitution and laws of the 
United States. The exercise of these powers is to be regulated 
by Congress, acting within the scope of its authority. 

The earliest case, in which these powers and this jurisdiction 
for removal are construed by the Supreme Court of the United 
States, is that of Martin v. Hunter.! There, the court says, ** The 
exercise of appellate jurisdiction is far from being limited, by the 
terms of the Constitution, to the Supreme Court. There can be 
no doubt that Congress may create a succession of inferior tribu- 
nals, in each of which it may vest appellate, as well as original, 
jurisdiction. The judicial power is delegated by the Constitu- 
tion in the most general terms, and may, therefore, be exercised 
by Congress under every variety of form of appellate or original 
jurisdiction ; and, as there is nothing in the Constitution which 
restrains or limits this power, it must, therefore, in all other 
cases, subsist in the utmost latitude of which, in its own nature, 
it is susceptible.” 

This great and historic case arose from an appeal, to the 
Supreme Court, from the decision of the Court of Appeals of 
Virginia, in which the latter had unanimously refused obedience 
to the mandate of the former; the Virginia court denying the 
constitutionality of the twenty-fifth section of the judiciary act, 
providing for such appeal. 

Mr. Justice Story, in delivering the opinion of the court, ob- 
serves — 

“Tf the judicial power extends to the case, it will be in vain to search in 
the letter of the Constitution for any qualification as to the tribunal where 
it depends. It is incumbent, then, upon those who assert such a qualification, 
to show its existence by necessary implication. If the text be clear and 
distinct, no restriction upon its plain and obvious import ought to be ad- 
mitted, unless the inference be irresistible.” ? 

1 1 Wheat. 837, 338. 2 8 Curtis, 671. 
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Again: “To obviate this difficulty, we are referred to the power which, 
it is admitted, Congress possesses to remove suits from State courts to the 
National courts. 

“This power of removal is not to be found, in express terms, in any part 
of the Constitution ; if it be given, it is only given by implication, as a power 
necessary and proper to carry into effect some express power. It presup- 
poses an exercise of original jurisdiction to have attached elsewhere. The 
existence of this power of removal is familiar in courts acting according to 
the course of the common law in criminal, as well as civil cases, and it is 
exercised before, as well as after, judgment; but this is always deemed, in 
both cases, an exercise of appellate, and not of original jurisdiction. If, 
then, the right of removal be included in the appellate jurisdiction, it is 
only one mode of exercising that power, and as Congress is not limited by 
the Constitution to any particular mode or time of exercising it, it may au- 
thorize a removal, either before or after judgment. The time, the process, 
and the manner must be subject to its absolute control.” * 


In this case, as well as in the cases of Cohens v. Virginia,? 
Mayor v. Cooper,’ on which we have not time and space to com- 
ment, the power of removal is discussed and affirmed in the 
plainest terms, and although in several of these cases the ques- 
tion arose, out of attempted prosecutions in the State courts of 
officers acting under Federal authority, it is clear that the right 
of removal exists whenever the case, in any of its features of 
offence or mode of trial, involves a construction of the laws or 
Constitution of the United States. In Cohens v. Virginia,‘ the 
court says, “* A case in law or equity consists of the right of one 
party as well as the other, and may be truly said to arise under 
the Constitution or a law of the United States, whenever its cor- 
rect decision depends upon the right construction of either.” 
And in Mayor v. Cooper they say, “ Nor is it any objection that 
questions are involved which are all of a Federal character. If 
one of the latter exists, if there be a single such ingredient in the 
mass, it is sufficient ; that element is decisive upon the subject of 
jurisdiction.” 

The right to remove the case now before Judge Rives is 
claimed, as we have seen, under sect. 641 of the Revised Stat- 
utes, and the authority of Congress to pass that statute, under 
the Constitution of the United States, which “ vests the judicial 
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2 6 Wheat. 419, 420. 
8 6 Wall. 263. 
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power of the general government in one supreme court, and in 
such inferior courts as Congress shall, from time to time, ordain 
or establish.” The question, therefore, recurs, Is this a case aris- 
ing under the Constitution and laws of the United States? If 
so, under the authority of the cases and reasoning cited, the right 
of removal must be conceded. That section declares “ that 
when any civil or criminal prosecution is commenced in any State 
court, for any cause whatever, against any person who is denied, 
or cannot enforce, in the judicial tribunals of the State ... where 
such suit is prosecuted, any right secured to him by any law pro- 
viding for the equal rights of all citizens, or of all persons within 
the jurisdiction of the United States, . . . such prosecution may, 
upon the petition of such defendant, filed in the said State court, 
. . - be removed for trial at the next Circuit Court,” &c. 

Now, the first question presented for consideration here is, Was 
it a denial, to the prisoner, of * any right secured to him by any 
law providing for the equal rights of all citizens, and of all per- 
sons within the jurisdiction of the United States,” to select a jury 
to try him from a venire composed of the white race exclusively. 
In all candor and fairness we proceed to examine this question, 
first, in the light of the laws of Virginia. In the Bill of Rights 
of Virginia, declared to be a part of the law of the land, we find 
these declarations : — 

“Tn all criminal prosecution the accused shall be entitled to a speedy 
trial by an impartial jury.” Art. X. 

“ All citizens of the State are hereby declared to possess equal ctvil and 
political rights and public privileges ; and the declaration of the political 
rights and privileges of the inhabitants of this State is hereby declared to 
be a part of this Constitution, and shall not be violated on any pretence 
whatever.” Art. XX. 


By an act of the legislature of Virginia, approved Oct. 8, 
1869, the Fourteenth Amendment to the United States Consti- 
tution was adopted and ratified, and thereby became a part of the 
law of Virginia. 

By Art. XII., Constitution of Virginia, it is declared that 
“No amendment or revision shall be made [in this Constitution] 
which shall deny or in any way impair ... any civil or political 
right as conferred by this Constitution, except for causes which 
apply to all persons and classes, without distinction.” 

The jury law of Virginia, already quoted, enacts that ‘ All 
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male citizens, twenty-one years of age, and not above sixty, who 
are entitled to vote and hold office ... shall be liable to serve as 
jurors.” 

By the Third Article of the State Constitution, it is declared 
that “Every male citizen of the United States, twenty-one 
years old, a resident of the State, &c.,... shall be entitled to 
vote,” &e. 

Such were the laws of Virginia, which the judge of the Circuit 
Court of Patrick County was sworn to administer, when the 
prisoner — a colored citizen — in this case stood before him, 
charged with the crime of murder, in killing a white man. The 
accused moved the court, by his counsel, to direct a venire, or 
list of jurors, to be summoned for his trial, in which some of 
his own race and color, legally qualified, might be included, 
alleging that such was the excitement and prejudice against him, 
on account of his race and color, that he could not have a fair 
trial by “an impartial jury” summoned from white citizens ex- 
clusively. This motion was overruled, the prisoner’s petition 
was denied, and he was accordingly tried and found guilty by 
a jury of white citizens, on which jury, regardless of the objec- 
tion and remonstrance of the accused, no colored citizen had 
any opportunity to be summoned or to serve, although equally 
eligible for jury service, before the law, with white citizens. 

Before his trial, he had presented his petition, in due form, to 
the State court, praying the removal of his case into the United 
States Circuit Court, pursuant to the terms of the act of Con- 
gress quoted above, which petition was also refused. Out of 
these facts and circumstances, these questions arise : — 

1. Was not the prisoner denied a trial by an “impartial jury,” 
secured to him by the laws of Virginia? 

2. Was he not, by the proceeding in the State court, deprived 
of his “equal civil and political rights and public privileges” 
as one of the “ inhabitants of the State”? 

8. Was not his civil right, as conferred by the Constitution of 
Virginia (Art. XII.) denied, or in any way impaired, by the pro- 
ceeding complained of, and for a cause or causes which did not 
apply to all persons and classes, without distinction of race or 
color? If either of these questions be answered affirmatively, 
then Judge Rives’s decision — to entertain the application of the 
prisoner, and to take jurisdiction of his case under the provisions 
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of sect. 641, Revised Statutes, with a jury lawfully chosen — 
must be sustained. In that case, and so far, even under the 
law of Virginia, no wrong has been done, and the dignity 
of the State has not been offended. On the contrary, if the 
prisoner’s point is well taken, her own Constitution and laws 
will have been vindicated, and justice will have been upheld 
and gratified. The terms of this statute (sect. 641) are de- 
signedly very broad and comprehensive. They embrace “ any 
civil or criminal prosecution, in any State court, for any cause 
whatever, against any person who is denied . . . any right secured 
to him by any law providing for the equal rights of all citizens 
and of all persons within the jurisdiction of the United States.” 
Now here, the Bill of Rights, the Constitution, and statute of 
Virginia, already quoted, all secured to the prisoner the “ equal 
rights of all citizens” before the law, the right of trial by a jury, 
lawfully summoned and selected, included ; which “ equal rights,” 
as he conceived, were denied to him. Here was the proper 
occasion for claiming the protection of the Federal statute, and, 
by that claim of protection, the jurisdiction attached. 

It is difficult, by argument, to elucidate so plain a question. 
Illustration is perhaps more striking and pertinent. Let us sup- 
pose that it had been a white citizen arraigned for killing a negro, 
and a colored sheriff or marshal had summoned, as venire men, 
only negroes to serve on the jury, would not such a discrimination 
on account of race and color have been denounced as a flagrant 
violation of the rights and privileges of the white prisoner? 
Who will deny it? Does the color or previous condition of the 
accused change the law, and give us one code for the white, and 
another for the black man? It used to be so in Virginia, we 
know; but that time is past, —a fact we cannot ignore without 
stultifying history. 

Plain and clear as this subject appears in the light of the 
Virginia law, it is even more lucid, if possible, when viewed in 
connection with the Federal Constitution and Statutes. 

Besides the articles and sections already quoted from the 
Federal code, the “ Civil Rights Bill,” sect. 1977, United States 
Revised Statutes, enacts that “ All persons within the jurisdic- 
tion of the United States shall have the same right in every State 
and Territory . . . to the full and equal benefit of all laws and 
proceedings for the security of persons or property as is enjoyed 


| 
j 
4 
i 
| 
: 
4 
i 
i 
q 


452 REMOVAL OF SUITS TO FEDERAL COURTS. 


by white citizens, and shall be subject to like punishments... 
and no other.” 

By a more recent statute, viz., act of March, 1875, the negro 
is to have his * equal rights in inns, public conveyances, theatres, 
&c., and cannot be excluded on account of his race or color from 
juries,” the violation of which rights constitutes a misdemeanor, 
and exposes the offender to fine, &c. See the act. 

With this cumulative authority before us, we cannot escape 
the conclusion that it was the design and purpose of the Consti- 
tution and this legislation of Congress to vest this right of re- 
moval, in the cases and contingences contemplated, in the United 
States courts; and that, in the case before us, the judge (who 
has been denounced so vehemently) did but perform his duty in 
entertaining the petition of the prisoner; and that the fault of 
his decision —if fault there was— must be charged to the law 
of the land, which he was bound to respect, and not to the faithful 
judicial officer who is its sworn interpreter. 

We cannot turn from the consideration of this question without 
citing the great name and authority of Chief Justice Marshall, of 
Virginia. In delivering the opinion of the Supreme Court, in 
the case of Osborn v. The Bank of the United States,!— in which 
the question was, whether Congress could constitutionally con- 
fer upon the Bank general authority to sue and be sued in 
the Circuit Court of the United States,—the Chief Justice 
took the case of a contract as the strongest against the Bank, 
and proceeded to show that the right of the Bank to make a 
particular contract formed an original ingredient in the case. 
He says, — 

“The question which the case involves must determine its character, 
whether those questions be made in the cause or not. The appellants say 
that the case arises on the contract ; but the validity of the contract depends 
on a law of the United States, and the plaintiff is compelled, in every case, 


to show its validity. The case arises emphatically under the law: the act 
of Congress is its foundation.” 


Referring to the clause in the patent law authorizing suits in 
the United States circuit courts, he says, — 


“Such a suit is a case arising from the law of the United States; yet 
the defendant may not, at the trial, question the validity of the patent, or 
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make any point which requires the construction of the act of Congress. 
He may rest his defence exclusively on the fact that he has not violated 
the right of the plaintiff. That this fact becomes the sole question made 
in the cause cannot oust the jurisdiction of the court, or establish the position 
that the case does not arise under the law of the United States.’” 


Applying these principles to the case under review, the right 
claimed by the prisoner, — to wit, the right to an impartial jury, 
and to equal protection with all other citizens before the law, 
without distinction of race, — arises under the Constitution and laws 
of the United States. These, as we have seen, are secured to 
him by law ; and, being denied by the court, the case involved 
the construction of the act of Congress providing for removal, 
and the State court was deprived of jurisdiction. The Chief 
Justice, in another opinion, reviews a feature of the case before 
him, which is strictly analogous to the Reynolds case, — one 
which has been urged with great zeal and earnestness by those 
who take umbrage at Judge Rives’s action. He says, — 


“Tt has been also urged, as an additional objection to the jurisdiction 
of the court, that cases between a State and one of its citizens do not come 
within the general scope of the Constitution, and were obviously never 
intended to be made cognizable in the Federal courts. The State tribunals 
might be suspected of partiality in cases between itself and its citizens, and 
aliens or the citizens of another State; but not in proceedings by a State 
against its own citizens. That jealousy which might exist in the first case 
could not exist in the last ; and therefore the judicial power is not extended 
to the last. This is very true, so far as jurisdiction depends on the char- 
acter of the parties; and the argument would have great force, if urged to 
prove that this court cannot inquire whether the Constitution or laws of 
the United States protect a citizen from a prosecution instituted against 
him by a State. If jurisdiction depended entirely upon the character of 
the parties, and was not given where the parties had not an original right 
to come into court, that part of the second section of the Third Article, 
which extends the judicial power to all cases arising under the Constitution 
and laws of the United States, would be mere surplusage. It is to give 
jurisdiction where the character of the parties would not give it, that this 
very important part of the clause was inserted. It may be true that the’ 
partiality of the State tribunals, in ordinary controversies between a State 
and its citizens, was not apprehended, and therefore the judicial power of 
the Union was not extended to such cases; but this was not the sole nor 
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the greatest object for which this department was created. A more im- 
portant —a much more interesting — object was the preservation of the 
Constitution and laws of the United States, so far as they can be preserved 
by judicial authority ; and therefore the jurisdiction of the courts in the 
Union was expressly extended to all cases arising under the Constitution 
and these laws. If the Constitution or laws may be violated by proceedings 
instituted by a State against its own citizens, and if that violation may be 
such as essentially to affect the Constitution and the laws, —such as to arrest 
the progress of government in its constitutional course, — why should these 
cases be excepted from that provision which expressly extends the judi- 
cial power of the Union to all cases arising under the Constitution and 
laws?”? 


Although the precise point involved in this case — the suffi- 
ciency of the cause alleged for removal — has not been expressly 
adjudicated by the Supreme Court, yet there are other, and in- 
deed many cases, as we have seen, in which the right of removal 
has been always affirmed, and as sect. 641 is of a similar nature 
with sects. 642, 643, 644, &c., which have been before that court 
for decision, being in pari materid@, we shall derive much light 
from the recent adjudications of the latter sections. Let us con- 
sider some of them. By the Fifth Amendment to the Con- 
stitution, the United States are prohibited from depriving any 
person of life, liberty, or property, without due process of law; 
by the article under consideration, every State is forbidden to do 
so. In the language of Mr. Justice Bradley, of the Supreme 
Court, in 1873: “It has now become the fundamental law of 
this country that life, liberty, and property (which includes the 
pursuit of happiness) are sacred rights which the United States 
guarantees to the humblest citizen against oppressive legislation, 
whether National or State, so that he cannot be deprived of them 
without due process of law.”’? 

In the Slaughter-house cases, Mr. Justice Miller, delivering the 
opinion of the court, enumerates some of the rights of citizens of 
the United States which are protected from State action by this 
Fourteenth Amendment, adding “ Which no State can abridge.” 

Chief Justice Waite, in Cruikshank’s case, declared “ the rights 
of life and personal liberty are natural rights of man. To secure 
these rights, says the Declaration of Independence, governments 
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are instituted among men, deriving their just powers from the 
consent of the governed. The very highest duty of the States, 
when they entered the Union under the Constitution, was to pro- 
tect all persons within their boundaries in the enjoyment of these 
inalienable rights, with which they were endowed by their Cre- 
ator.” And, although he adds “* Sovereignty, for this purpose, 
rests alone with the States,” yet that purpose, it will be observed, 
is to protect all persons in such enjoyment, and not to deny or de- 
stroy that protection by unconstitutional legislation. If they do 
the latter, it is for the general government to afford that protec- 
tion, by removing the case for trial] into its own courts. 

Again, the Chief Justice says: “* The Fourteenth Amendment 
prohibits a State from denying to any person within its jurisdic- 
tion, the equal protection of the laws; but this provision does 
not add any thing to the rights which one citizen has, under the 
Constitution, against another. The equality of the rights of cit- 
izens is a principle of republicanism. Every republican govern- 
ment is in duty bound to protect all its citizens in the enjoyment 
of this principle, if within its power. That duty was originally 
assumed by the States, and it still remains there. The only obliga- 
tion resting on the United States is to see that the States do not 
deny this right. This the amendment guarantees, but no more. 
The power of the government is limited to the enforcement of 
this guaranty.” 

We have now considered this question in the light of the 
statute law and the authority of cases; but the right to a fair 
trial and an impartial jury, —the question here involved, —as 
affecting the rights of life and liberty, stands really on a yet 
higher plane. Chief Justice Waite’s language seems to associate 
it with the very essence of civil liberty as a “ principle of republi- 
canism.” As such it is inalienable. 

It may be supposed that the report of the Attorney-General of 
Virginia, and that of the Joint Committee of the General Assem- 
bly, present their strongest arguments in support of their posi- 
tion. It is perhaps just, therefore, to advert to the grounds on 
which they place their opposition. The former cites, in support 
of his conclusions, cases reported in 7 Peters, 5 Howard, 7 and 
13 Wallace, and others, some of which antedate the era of the 
Fourteenth Amendment, and the subsequent legislation of Con- 
gress to enforce the same, and others have no relevancy to these 
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questions of a subsequent origin, involving the newly acquired 
rights of the colored race since their ‘* universal emancipation.” 
His conclusions are embodied in these four propositions : — 

I. “The right to be tried by a negro jury is not one of the 
rights conferred upon the negro race, by the recent amend- 
ments,” &c. 

The reply is obvious. The point at issue is misstated. No 
one claims such a right under the law. It is, as we have seen, the 
right of trial by a jury composed, not exclusively, of either race, 
if objected to; for this, in itself, is a discrimination against the 
excluded class, which the law condemns and forbids. It is a de- 
nial of the right of equality before the law. 

II. “That offences against the State law, committed within 
the jurisdiction and territory of the State, must be, and only can 
be, tried by the courts of the State.” 

This may be admitted, with the proviso, that the equal rights 
of all citizens shall be observed and respected in said trials. But 
is this proposition true in the broad terms in which it is stated ? 
Murder, robbery, larceny, burglary, forgery, perjury, &c., are all 
offences against State laws, and they are generally committed 
within the territory of a State, and are triable and punishable by 
State courts. But they are also amenable to the Federal power, 
and become cognizable by the Federal courts, whenever Con- 
gress, under the Constitution, so declare, or whenever the na- 
ture of the crime draws after it the Federal jurisdiction, as in 
cases of treason, piracy, &c., even when committed on State ter- 
ritory. If a crime cannot be committed against the United 
States within the limits of a State, then the jurisdiction of United 
States courts would be confined to offences committed on the 
high seas, and within the docks, navy-yards, forts, and arsenals, 
whose territory is ceded to the United States. In these acts of 
cession by the States to the general government, — except per- 
haps in that of the District of Columbia, — there is usually a res- 
ervation of concurrent jurisdiction to the two governments, for the 
service of process and the punishment of crime. At least it is 
notably so as to the State of Virginia, as all her acts of cession 
will show. This power is inherent in the United States govern- 
ment as a sovereignty. It is necessary for self-protection. It 
may slumber in abeyance. It may not be invoked nor exercised ; 
but it is there, nevertheless, and, whenever Congress will, it may 
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formulate its exercise by appropriate legislation ; and, in this case, 
it has done so by this 641st section, in execution of the Four- 
teenth Amendment. It is sufficient under it that, when the 
prisoner conceives, or is advised by counsel, that his equal right 
before the law is denied by the State court, he shall object to 
the farther jurisdiction, and thereby remove the trial into the 
United States court. 

On this point, Judge Marshall is full and clear, in Osborne v. 
The Bank. He says: ‘* A denial of jurisdiction forbids all in- 
quiry into the nature of the case.” And here, accordingly, the 
statute declares, ‘‘ Upon the filing of said petition, all further 
proceedings in the State court shall cease, and shall not be re- 
sumed except as hereinafter provided, viz., that if the prisoner 
fail or neglect to bring his case, in the mode prescribed, before 
the United States court, &c., the cause shall proceed in the State 
court as if no such petition for removal had been filed.” 

Why provide for concurrent jurisdiction to the United States 
for the punishment of crime, if the latter can possess no crimi- 
nal jurisdiction whatever in the States? Take the case of 
Aaron Burr’s treason. The crime was alleged to have been 
committed on the Ohio River, and within the jurisdiction of the 
State of Virginia. Yet the prisoner was tried in the United 
States court for the District of Virginia, Chief Justice Marshall 
presiding. 

Again: In the John Brown raid into Virginia, the offences 
charged —treason and murder — were laid in the venue of Vir- 
ginia, although actually committed on the United States territory 
at Harper’s Ferry. The jurisdiction being concurrent, either 
court could take jurisdiction, and Virginia assumed and exercised 
it. There was no doubt of the authority of the general government 
to try and punish, and it is well known that President Buchanan 
offered to have the prisoners arraigned and indicted before the 
grand jury of the United States court; but Virginia did not relin- 
quish her jurisdiction. The Revised Statutes of the United 
States exhibit many cases in which the United States courts, 
without controversy, try and punish crime, though committed on 
State territory, as in cases of robbery committed on shore by the 
crew of a piratical vessel, burglary in a post-office within the 
territory of a State, and manslaughter on a steamboat. — Sects. 
5871, 5478, 5344. 
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III. “In such trials, for such offences, the offender can only 
demand to be tried as other citizens of the State, charged with 
similar offences, are tried.” 

This is freely admitted ; but was the negro Reynolds thus tried ? 
Was it proposed to try him, and was he, in fact, tried, by a jury 
composed from a venire summoned without respect to race or 
color? On the contrary, it is admitted that that venire was sum- 
moned from white citizens only, from which colored citizens had 
been, if not purposely, certainly actually, excluded. To test the 
question fairly it is only necessary, we repeat, to suppose that the 
accused had been a white man charged with the murder of a black 
man, and only black men had been summoned and chosen for his 
trial, would not the court have discerned, in that denial of “ equal 
rights,” a reason for interposition and relief? Would not the 
641st section have been invoked for protection against the State 
court’s violation of his ** equal rights” before the law? Before a 
jury of twelve negroes he might not have obtained an “ impartial 
trial.”” In the United States court he would certainly have se- 
cured the advantage of trial before a jury on which at least some 
of his own race and color should sit. ‘ Verily,” as saith the 
proverb, “ the legs of the lame are not equal.” 

IV. “ The ‘criminal prosecution’ which may be removed from 
the State court to the Circuit Court of the United States, under 
sect. 641, must be one in which some right secured by the 
amendment to the United States Constitution or the Civil Rights 
Bill has been denied to the accused, or cannot be enforced by 
him in the State courts.” This is true. The equality of rights 
before the law, * the equal protection of the laws,” “ the privi- 
leges and immunities of citizens of the United States,” “the 
security of persons and property,” —are all guaranteed to the 
citizen by the law; and the deprivation of any of these is by 
the same authority forbidden. Among these rights, the right of 
trial by juries selected without respect to race or color is un- 
doubtedly included. The failure or refusal of the State court 
to comply with the prisoner’s petition to have a jury selected 
from white and colored citizens indifferently, was a plain denial 
of the rights of the accused. 

V. “ The trials of the Reynoldses . . . were made to conform in 
every respect to the laws of the State. They were denied nothing 
which any white citizens could have rightfully claimed.” The laws 
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of the State, as we have seen, declare every voter “eligible as a 
juror,” and that all citizens of the State possess * equal civil and 
political rights and public privileges.” Now, if colored voters and 
colored citizens possess equal civil rights with white voters and 
citizens, and if the former, as a class, are never summoned on juries, 
nor permitted to render jury service when demanded, no matter 
by what State law or by any rule or practice of the court, does 
not such negation of rights involve a denial and deprivation of 
his civil rights to the accused, who is entitled to be tried by a 
jury of citizens selected indifferently from both races? It is that 
denial of right which, by sect. 641, deprives the State court of 
jurisdiction, and transfers the same to the Federal court. 

The decision of Judge Rives is properly based on the Consti- 
tution and laws of Virginia, no less than on the Constitution and 
laws of the United States. There is in reality no conflict between 
them. The ratification of the amendments to the Federal Consti- 
tution, and Virginia’s own Constitution and laws, in pari materid, 
harmonize the two jurisdictions. It is not the law of Virginia 
which is at fault here; for that law, if fairly interpreted and 
administered, clothes the accused with all needed muniments of 
protection and equality of rights. It is the failure and refusal 
of the State court, at the trial, to respect and obey the mandate 
of the law of Virginia, as he contended, which assured to the 
prisoner his equal rights. It was the denial of this right of 
which he complains. The law of Congress holds a trial under 
such circumstances to be nought, and then and there and thereby 
clothes the United States court with the jurisdiction, and gives 
to the prisoner the right of removal. 

The action of Judge Rives has been treated by the authorities 
of the State as if it were res judicata. On the contrary, by 
docketing the cause in his court, he has simply brought the case 
up for consideration. It is perfectly competent, at the next term 
of the court, to raise the question of jurisdiction, and to challenge 
the sufficiency of the grounds of removal, and, with all the 
rights of appeal, to bring the case before the tribunal of the last 
resort, — the Supreme Court of the United States. 

The dignity of the Commonwealth is by no means compro- 
mised by what has been done. That is not a question in the 
case. It is whether the judicial State officer has done his duty 
under the laws of the State, and under the Constitution and laws 


XUM 


460 REMOVAL OF SUITS TO FEDERAL COURTS. 
of the United States, — which latter he is also sworn to support ; 
whether the negro citizen shall have the right he claims, of a 
proper jury trial, or whether that right shall be sacrificed to the 
mistaken judgment of the State court. 

In Cohens v. Virginia, already cited, the appellate power of the 
Supreme Court was invoked and exercised to construe the statute 
of Congress in regard to lotteries, and the validity of the defence 
asserted under it. Like this, it was a criminal case, and involved 
a question arising under the United States statute. This was 
the “Federal ingredient in the case,” which gave the court 
jurisdiction. In that case, the court overruled the defence 
claimed under the statute of Congress, and sustained the de- 
cision of the Virginia court. If it should be so in this case, 
would the dignity of the State be any more aggrieved in the one 
case than in the other? The law, like its great Author, is “no 
respecter”’ of persons or dignities. 

There is another consideration of great force in this argument. 
It arises from the historical facts and circumstances from which 
all this legislation has flowed. The amendments in question, and 
the law of Congress to enforce them, are the natural and inevit- 
able outgrowth of the negro emancipation. They were accepted 
by the late slave States, who have adopted and ratified them as 
the logical sequence of the late war. The freed slaves became of 
necessity the wards of the general government which set them free. 
As such, they required protection and security in their new rights. 
If these had not been afforded them,—as they could not be 
deported from the country in their ignorance and helplessness, — 
they would have continued as orphans, without guardians, and 
might have been re-enslaved. Without such protection, their 
emancipation would have been a curse, and not a blessing. It 
was to shield them from these evils that they have been, by 
law, elevated to the rank and rights of citizens. Their disabili- 
ties of race and color have been removed, and they have been 
placed on an equal footing, before the law, with the white race. 
This must account for the anomalies, civil and legal, of their 
position among us at the present day. 

In the Report of the Joint Committee, recently adopted by the 
General Assembly of Virginia, the mistake or perversion of the 
question in dispute is constantly apparent; viz., that, by Judge 
Rives’s action, the State of Virginia is cited before his court on 
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her defence. In point of fact, there is no such claim by the United 
States court. On the contrary, it is the prisoner, and not the 
State, which, by the removal, is to be dealt with according to law, 
as prescribed by sect. 641. 

It would be a mere iteration of arguments and decisions already 
presented, to review in detail the wordy report and oft-refuted 
positions adopted by the legislature of Virginia. It concludes 
by recommending the repeal of sect. 641 as unconstitutional 
and void, and declares that the facts relied on as the reason 
of Federal interposition do not bring the case within the pur- 
view of the statute, and appeals to all the States to “‘ co-operate 
and assist in maintaining our common rights and protecting our 
common interest.” 

The legislature of Virginia seem deliberately to place the 
State in the condition—in the paradoxical attitude, after rat- 
ifying the new amendments, of crying out in alarm, and threat- 
ening resistance, even unto force, against the trial of negroes by 
some of their own color and race on the jury, while they daily 
witness, even in their own legislative halls, the negro participat- 
ing with them in making the laws which govern both black and 
white! A negro may be a voter, may hold office, may be a 
judge, a senator in Congress, may be or become the Chief Justice 
or the President of the United States, and no exception is made 
to his eligibility under existing laws to these high places of trust 
and honor ; but that a negro should sit on a jury bench in associa- 
tion with six, or even eleven, white men for the trial of one of 
his own race and color, is an “ anomaly,” an enormity, “a usur- 
pation,” and an outrage, not to be tolerated in a free country! 


ALLAN B. MAGRUDER. 
Wincuester, Va. 


Nore. —In the preparation of this paper, the writer has availed himself freely, 
and with great advantage, of the labors and the clear and copious citation of author- 
ities by the able counsel who have argued a similar question before the courts of 
South Carolina and North Carolina respectively, as contained in the briefs of E. W. 
M. Mackay, Esq., Assistant United States Attorney, in the State of South Carolina 
v. Kane et als., — an indictment for murder, — and of William S. Ball, Esq., of Greens- 
boro,’ North Carolina, in the Hoskins Case,—an appeal from the Superior Court 
of Guildford County to the Supreme Court of North Carolina, —an indictment for 
assault and battery. These are recent cases, in which the right of removal was in- 
volved. The latter was tried and decided in the Supreme Court of North Carolina, 
at the June Term, 1877; the former, before the Hon. J. B. Kershaw, one of the 
circuit judges of the State of South Carolina, at Greenville, July 8, 1878. 
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In the North Carolina case, the circuit judge presiding in the State court, the 
Hon. Wm. R. Cox sustained the defendant’s plea, deciding the act of Congress, 
sect. 643, to be constitutional, so far as that prosecution was concerned, and ordered 
a stay of proceedings. From this order the solicitor appealed to the Supreme 
Court of the State. There, after full argument, the decision of the court below 
was affirmed. The opinion of the court was delivered by Reade, J., who ably 
and fully reviewed the constitutional and statutory provisions, as well as the cases 
and authorities which bore on the subject. The points decided were, — 

1. That the act of Congress under which the removal was ordered is constitu- 
tional. 


2. There being no error, the ruling of his honor, Judge Cox, was proper, and is 
affirmed. 
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Frew lawsuits are of permanent importance. Occasionally the 
decision of some legal controversy becomes a landmark in polit- 
ical or social progress. The trial of the Seven Bishops has as 
important a place in history as the habeas corpus act. The 
achievements of the accused and the genius of the accusers give 
to the impeachment of Warren Hastings a lasting interest. But 
that was exclusively a political trial, not conducted by lawyers, 
nor decided by judges, nor determined by rules of law. The ad- 
ministration of empires cannot be submitted to juries, to say 
whether it was free from negligence and conducted with due 
care. Lawsuits often excite great attention; but very rarely are 
they of any interest or importance to the next generation. 
Hence it is that lawyers of eminence, though widely known 
in their own day, sink with such discouraging rapidity into for- 
getfulness. Their work is on transient things, and their fame is 
brief. A late number of this Review contained a sketch of the 
life of Lord Abinger. As a mere practitioner of law, a trier and 
arguer of cases, it is probable no man has equalled him in skill 
and success. Yet his name is even now almost forgotten. Sir 
William Follett had almost an equal success, but did not gain 
the reputation that attaches even to a poor judge, and he is yet 
more utterly unknown. A lawyer of prominence has to do with 
things of interest in his own day and generation. He reaps the re- 
ward of position and wealth. Simply as a lawyer, he rarely does 
aught that affects the fate, or instructs the intelligence, or pleases 
the taste, of men that come after him. He is naturally forgotten 
very nearly as soon as his contemporaries, the great banker and 
the railroad king. A clerk in the India house; a distributer of 
stamps at Rydal Mount; a member of Parliament who gave his 
days to labor that all men might be free,—as their work still 
produces good or pleasure, are remembered when the fame of 
the great pleader has passed away with the sound of his voice. 
Yet, in the history of past litigation, we find cases which had 
no permanent influence on the progress of affairs, but still possess 
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value for us as showing past phases of thought and life. Strange 
passions, developed under strange influences, are brought dramat- 
ically before us. Every lawsuit shows that a crisis, a collision 
of men and desires, has been reached. In some, the drama sud- 
denly revealed is sufficient to excite the interest of the world. 
Great crimes, like great deeds, are italicized in history. They 
catch the eye and hold the attention of the reader. 

It is doubtful if even the great trials of the Revolution, when 
kings of nations were brought to judgment, and kings of men 
met their fate, excited the universal attention that was aroused 
by the case of “ The Diamond Necklace.” The nature of the 
controversy was such as to interest, all classes. 

Marie Antoinette was unpopular. The nobility disliked her 
because she neglected the tedious ceremonials which were to 
them the breath of life. The people disliked her because she 
was devoted to pleasure at a time when they found nothing but 
misery. 

Suddenly, strange facts were brought before the public, which 
suggested the theory that the Queen of France had been involved 
in vulgar and obscure intrigues for the possession of an ornament 
the beauty of which had made it known throughout Europe. The 
French people, and all court circies, were absorbed in tracing the 
hidden threads of this intrigue. Further than this, a member of 
the highest French nobility and a cardinal of the Church was 
charged with forgery and with fraud. An adventuress, who yet 
claimed to be of the royal bleod of France, was found to have 
been committing frauds the boldness of which had no parallel in 
history. She had not only counterfeited the signature, but the 
person, of the Queen of France. She had obtained for herself the 
most costly ornament in Europe, in itself a fortune, by deluding 
a prince and a cardinal with the belief that he was obtaining the 
friendship — perhaps the love —of Marie Antoinette. Still another 
element of mystery added to the strangeness of this extraordinary 
history. A quack, whose marvels and vaticinations had made 
him known through Europe — Cagliostro, the quack of quacks, 
who healed the sick, and counselled with princes, and lived after 
the fashion of the genii of the “* Arabian Nights” — was a party 
to the plot to obtain, not only the favor of the queen, but per- 
haps the control of the French kingdom. 

Such were the matters that, in a most conflicting mass of evi- 
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dence, were spread before the parliament of Paris. The world 
has few such records of human folly as the volumes which con- 
tain the history of this case, and perhaps no such monstrous 
body of perjury. From it, however, it is not difficult to gather 
the truth, and to see the substantial justice of the decision which 
the parliament reached. 

It will be necessary for us to give a sketch of the principal 
actors in this complicated affair. First of all, our attention is 
naturally turned to the necklace itself, the cause of so great 
strifes. Bassenge and Boehmer were the jewellers to the king. 
As such, they had acquired wealth; and wealth begot ambition. 
Boehmer devised the idea of making a necklace of diamonds 
which should be so splendid that it would be a joy to the wife or 
the mistress of the greatest of kings. The old records of the 
case have pictures of it. It was of exceeding beauty, and the bril- 
liancy of so gorgeous an ornament might dazzle the eyes even of 
‘a philosopher. It was composed of about six hundred diamonds, 
many of them of the largest size; the price was 1,600,000 francs, 
or $300,000, a sum which would be equivalent to more than a 
million of dollars at this time. The necklace is said to have been 
intended as a present from Louis XV. to his beautiful mistress, 
the Countess du Barry. The untimely death of Louis le bien 
aimé prevented this exhibition of his generosity, and made the 
experiment of Boehmer a hazardous one. The necklace was fin- 
ished in 1778, and shown to Louis XVI. He wished to purchase 
it; but Marie Antoinette is said to have replied, ‘* We need a 
ship of war more than a jewel.” The finances of France were in 
the most utter confusion, and the necklace was really as much 
beyond the means of the king as of the poorest of his subjects. 
Boehmer now sought a purchaser in the other courts of Europe ; 
but kings were poor, and the necklace was of great price. There 
was a prospect of selling it to the Queen of Portugal; but that 
failed. A large fortune was invested in the necklace. Large 
amounts had been borrowed on its security. The unhappy 
Boehmer again besought Marie Antoinette to buy it, and said, 
unless she did, he should drown himself to avoid ruin. The 
queen, however, was firm in her refusal, and the Seine was 
left as Boehmer’s only resource. Matters stood thus with the 
jewellers when the Cardinal de Rohan suddenly appeared as a 
purchaser. 
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Louis, Prince de Rohan, cardinal of the Church, grand almoner 
of France, bishop of Strasburg, belonged to a family which 
claimed descent from the sovereigns of Brittany. Together with 
the members of the Houses of Lorraine and of Bouillon, they 
took precedence of dukes and peers. Louis de Rohan repre- 
sented this great family in the Church, and wealth and dignities 
were showered upon him. He was a man fond of display and 
prodigal of expense. The various benefices he held yielded 
him a revenue of nearly 1,000,000 francs. He was, from his posi- 
tion of grand almoner, the head of the clergy of France. He was 
a cardinal. As abbé of Saint Wast he held one of the richest 
ecclesiastical preferments in France. He was the bishop of a 
great diocese, and the official head of the Sorbonne. All this, 
however, availed him nothing, so long as the smiles of the Queen 
of France were denied him. The cause of her hostility was of 
long standing. The overthrow of the Duke de Choiseul was 
plotted by his enemies. The surest way to accomplish this was 
thought to be to procure a new mistress for the king. A beauti- 
ful prostitute was discovered, and Louis XV. was at once be- 
witched by her charms. She was married to a complaisant 
gentleman, was installed as chief mistress of the king, and, as 
the Countess du Barry, began to rule France. Choiseul imag- 
ined himself so indispensable to the king that he could hold 
his position as chief minister notwithstanding her hostility. He 
was awakened from this delusion by receiving an order, when 
entertaining a great dinner party, to leave Versailles within two 
hours. His successors resolved to remove his friend, the Baron 
de Breteuil, from the mission at Vienna. It was decided to en- 
trust the place to the Prince Louis de Rohan. His preparations 
for his embassy were on a scale that might excite feelings of 
envy in Americans fitting themselves to represent their country 
at foreign courts. His two carriages for parade cost 40,000 francs 
each. He had a stable of fifty horses, a chief equerry, an under 
equerry, seven pages of noble birth, with a governor and a precep- 
tor whose duties it is to be feared were far from nominal. There 
were two gentlemen to do the honors of the chamber, six valets 
de chambre, a chief of the pantry who was dressed in a scarlet 
uniform with gold lace, four couriers whose uniform, bedizened 
with gold embroidery and silver spangles, cost 4,000 livres each, 
twelve valets, two Swiss, and ten musicians dressed in scarlet 


THE CASE OF THE DIAMOND NECKLACE. 467 


and gold. A treasurer, superintendent, and secretary completed 
the retinue of this teacher of the gospel. 

He appeared at the court of Vienna in 1772. The extrav- 
agance of his living and the profusion of his entertainments soon 
gained him more notoriety than would the diplomatic talents of a 
Macchiavelli. They did not gain him the love of the empress. 
Maria Theresa was a pious and religious woman. She believed 
in God and good works. She was scandalized by a great ecclesi- 
astical dignitary who had no belief in the God whose service he 
professed, and no taste for the good works he was commissioned 
to preach. The Prince de Rohan lived wholly for the world and 
the flesh, and took no heed of the devil. He combined the be- 
lief of Voltaire, the religious fervor of Talleyrand, and the moral- 
ity of Mirabeau. On the great feast of Corpus Christi, he and his 
whole legation, gaudily dressed in green, on their way to a hunt- 
ing party, galloped through a religious procession. The prince 
gave suppers every week, to which about one hundred and fifty 
guests were invited. Their ease and gayety contrasted with the 
heavy German entertainments. Maria Theresa, however, pro- 
fessed to see, in these nocturnal gatherings, danger to the happi- 
ness of many households. She requested the ambassador to dis- 
continue them. He replied to her emissary that, after the labors 
of the day, he needed relaxation; his suppers combined gayety 
and morality ; he had long been accustomed to them, and could 
not forego them. His luxurious mode of life involved him in 
enormous debts, which were tardily paid. His gallantries with 
ladies of quality might have been forgiven, but, like his royal 
master, he was charged with stooping to those of less degree. 
But all these offences were overshadowed by another. The piety 
of the empress did not prevent her seeing that, if Russia and 
Prussia were resolved to rob Poland, she might as well share in 
the spoil. While professing to join with France in every en- 
deavor to prevent the dismemberment of Poland, she had se- 
cretly agreed on the share she was to have in the division of that 
unhappy country. However indolent himself, De Rohan was 
well informed of the secret movements of the Austrian court by 
his secretary, the Abbé Georgel. In one of his letters to the 
Duke d’Aiguillon, he described Maria Theresa as holding her 
handkerchief to her eyes, to wipe away her tears at Poland’s woes, 
while, in the other hand, she had a sword to carve out her share of 
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the territory to be stolen. This piquant letter was read at a sup- 

per of the Countess du Barry. Friends soon repeated it to Marie 

Antoinette. The high-spirited daughter of the Cesars was 
greatly mortified that her mother should be made a laughing 
stock in such a company. She never forgave De Rohan this 
affront. 

Louis XV. died, and Prince Louis was recalled. Notwithstand- 
ing the dislike of the new queen, he received rapid ecclesiastical 
promotion. The influence of his kinswoman, Mme. de Marsan, 
obtained for him the dignified position of grand almoner. The 
indefatigable Georgel secured for his master the Abbey of Saint 
Wast, which was worth 300,000 francs a year. He received a 
cardinal’s hat through Stanislas Poniatowski, the King of Poland. 
His splendor of living was not affected by his enormous debts. 
At his palace at Saverne there were seven hundred beds, one hun- 
dred and eighty horses, and fourteen maitres dhétel. Two hun- 
dred guests were entertained there at once. His suppers had the 
appearance of a féte, and the cardinal was their most beautiful 
ornament. He was elegantly dressed, handsome, gallant, of ex- 
quisite courtesy. His slightest smile was full of charm. At no 
time was living more delightful than in the best society of France 
at that period. ‘* Who did not live before 1789,” said Talleyrand, 
* does not know the pleasure of life.” But all this did not content 
the cardinal. The doors of the court were not open to receive him. 
The favor of his king, much more the smiles of his queen, were 
not vouchsafed him. He longed but for one thing, the favor of 
the court; and the lack of that caused his life to seem of no avail. 
He made overtures to Marie Antoinette; but they were not re- 
turned. The hopes of gaining her favor crazed his brain, as the 
dreams of universal dominion did that of Napoleon. He was 
overpowered by a great passion like Loyola; but it was to please 
a woman, not to found an order which should change the world. 
A mad desire for the paltry honors of the court made him the 
ready victim of a bold adventuress, and of one of the greatest 
swindles which history records. Yet the Cardinal de Rohan was 
not a fool above all other fools on whom the glances of Marie 
Antoinette fell. He was a fair member of the French nobility 

_at the close of the eighteenth century. 
Such was the Cardinal de Rohan, and such his desires, when 
he first met the person who styled herself the Countess de la 
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Motte, formerly Jeanne de Saint Remy de Valois. The woman 
who was to gain so strange and sinister a renown might think 
that her descent fitted her to expect great things. She claimed 
to be the kin of royalty, being a descendant of Henri de Saint 
Remy, a bastard son of Henry II. However high the origin of 
the family, it had sadly fallen. Her father married the daughter 
of a concierge. He came to utter want; and it is said his daugh- 
ter begged in the streets, saying, ‘* Have pity on an orphan who 
is the direct descendant of Henry II. of France.” The Baron 
de Valois, as Jeanne’s father styled himself, died in a pub- 
lic hospital. She was befriended by the Marquise de Boulainvil- 
liers. A small pension was obtained from Louis XVI., on the 
score of Jeanne’s royal descent. Though not pretty, she was 
graceful and pleasing, and had a face with a certain piquancy. 
She married a soldier of fortune, called Lamotte, on whom she at 
once bestowed the title of count. They lived, for some time, in 
need, Jeanne wearying the king and court with solicitations for 
a larger pension to so unfortunate a scion of royalty. In 1781, 
when about twenty-five years old, her friend, Mme. de Boulainvil- 
liers, presented her to the Cardinal de Rohan at his great palace 
at Saverne. He took some interest in the countess on account 
of her royal descent and present misfortunes. He gave her small 
sums of money, and assisted in drawing a petition for her relief, 
to be presented to the queen. Their relations became somewhat 
intimate. Jeanne insinuated, in her evidence, that she was the 
cardinal’s mistress. He claimed that he saw her but rarely. 
However this may be, the sharp-witted woman soon found the 
hidden disappointment which made the cardinal’s pleasures of 
the flavor of the apples of Sodom. De Rohan told her of his 
vain endeavors to obtain an interview with the queen, and that 
her dislike was, ‘*to his heart, a constant bitterness which pois- 
oned his fairest days.” The countess, with the quick glance of 
genius, comprehended her man, and saw an opportunity to gain 
still more of the cardinal’s favor. She pretended that the queen 
received her petitions favorably, and accorded her confidence 
and friendship. The treasures which she gained from this pre- 
tence must have as far surpassed her largest hopes when she de- 
vised it as the greatness of America exceeded the vague hopes 
of Columbus, as he sailed away from Spain. The cardinal bit 
eagerly, even greedily. The countess presently announced that 
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she had spoken of him to the queen, and had told her the bitter 
regret he felt for her aversion. Mme. de la Motte’s relations 
with the queen grew constantly more intimate, and De Rohan’s 
hopes of favor were steadily brightening. Marie Antoinette lis- 
tened to the excuses given her by the countess, and represented 
herself willing to receive an explanation from the cardinal. It 
was proved on the trial, and Mme. de la Motte herself testified, 
that she had but one interview with Marie Antoinette, and that 
was when she presented her own petition. Removed, however, 
from intimacy with the court, De Rohan could not know what in- 
terviews might be granted the countess, and her statements that 
she was a favorite of the queen were believed by others less eager 
to be deceived. With all the world, Mme. de la Motte fre- 
quently went to Versailles, and saw the queen at her promenades. 
There was nothing strange that a person should be admitted to 
some degree of favor by a sovereign, and yet not appear as a 
member of court circles. Few but those somewhat intimately 
connected with the queen would know whom she received in 
private, and the descent of Mme. de la Motte would be a plaus- 
ible reason for her obtaining the grace of her sovereign. With 
more care than a lover at his verses, did De Rohan draw a careful 
excuse for his past conduct, and give it to Jeanne to be pre- 
sented to the queen. In due time a note was given him from the 
queen herself. This note, and a large correspondence which fol- 
lowed it, was written by one Villette. Villette was an adventurer, 
principally known for his licentiousness. He drifted upon the De 
la Mottes, and became intimate with them. Whether the countess 
led him in the chains of love ; or whether, as he testified, he acted 
from weakness and good nature ; or whether, as is most probable, 
he took a part in the conspiracy and shared in the plunder, — 
Villette was the countess’s assistant whenever needed, and played 
the varying réles of forger, queen’s valet, and dealer in diamonds. 
The feigned letters of Marie Antoinette were always dictated by 
the superior genius of the countess ; but Villette reduced them to 
writing. There does not seem to have been any very skilful at- 
tempt to imitate the queen’s handwriting, but De Rohan was 
unfamiliar with that, and there was little likelihood of his ever 
seeing any of it. In this first letter, which was written in the 
early part of 1784, the queen says, “I am charmed to find you 
are not at fault. I cannot yet grant you an audience. I will let 
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you know when circumstances allow one. Be discreet.” To the 
cardinal, who had languished for long years for the royal favor, 
as the hart pants for running streams, this letter from the 
queen came like a vision of the Delectable Hills to Christian in 
his weakness. His credulous mind was not troubled by doubts 
as to the probability of a queen writing in private to one whom 
she would not receive at her court. There were many tortuous 
windings in courts in those days, and the well-known hostility of 
the chief minister, the Baron de Breteuil, might compel Marie 
Antoinette to conceal her favor for De Rohan, even after the adroit 
and favored Mme. de la Motte had shown her the error of her 
prejudice against him. Georgel tells us this first note caused, in 
the cardinal, an ecstasy which cannot be described. Mme. de la 
Motte, from henceforth, became a “guardian angel who made 
smooth for him the paths of bliss.” The eyes of the cardinal 
were closed to aught that might have attracted or alarmed one 
less entranced. A correspondence thenceforth was carried on 
between him and the queen, through the medium of the count- 
ess. All letters were destroyed before the trial, and it cannot be 
known what was contained in the real letters of De Rohan or the 
imaginary ones of the queen. What we know of them shows 
that the countess made those of the queen more and more 
friendly, gradually changing from royal urbanity to intimate con- 
fidence, and perhaps to affection. In subsequent years, the 
countess published what purported to be the whole correspond- 
ence. Every word of her book was false ; but it is not unlikely 
that she gives a fair idea of what the cardinal did write, and of 
what was put in the pretended letters of the queen. If this be 
so, they reached open avowals of love. The cardinal signed 
himself her slave, and, after the famous interview of July, writes, 
“TI threw myself where you had been, and eagerly kissed the 
grass you had trodden on.” The queen addresses the cardinal as 
“tu,” and assures him of her attachment. To whatever length 
Mme. de la Motte may have allowed the correspondence to go, 
the cardinal became impatient because he could not have a per- 
sonal interview with the queen, and be publicly received at 
court. To strengthen the delusion into which he had fallen, 
Jeanne resolved that he should not only believe he received let- 
ters from the queen, but that he had met her in person. The 
Count de la Motte, when walking through the Palais Royal, no- 
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ticed a well-made, handsome girl named D’Oliva, whose figure 
and appearance much resembled that of Marie Antoinette. He 
made her acquaintance, which, as she was a woman of easy vir- 
tue, was not a difficult task. Very soon the Countess de la 
Motte called on her, and treated her with the greatest attention. 
Having stated her own favor at court, the countess presently 
suggested to D’Oliva that the queen greatly desired her to go to 
Versailles, and there do as she should be told. D’Oliva ex- 
pressed her readiness to do any thing to please the queen, and 
the more substantial advantage of 15,000 francs was promised 
her. She accordingly agreed to do as desired. Mme. de la 
Motte thereupon informed the cardinal that, on a certain even- 
ing, the queen would meet him fora moment. On the evening 
of July 24, 1784, the cardinal, accompanied by a friend, the 
Baron de Planta, went stealthily into the Trianon, the pleasure- 
grounds where the queen was accustomed to walk. D’Oliva, in 
the mean time, had been carefully arrayed by Mme. de la Motte, 
and told she had nothing to do but, when a man with a long cloak 
drew near, give him a letter, drop a rose, and say, ** You know 
what that means.” Breathless with anticipation, the cardinal 
walked about the grounds. Presently a figure appeared, walking 
slowly alone, which he recognized as that of the queen. He sa- 
luted profoundly. The supposed queen forgot the letter, but 
dropped him a rose, saying, “ You know what that means.” At 
this critical moment, a person came forward, who was probably 
the faithful Villette, and said, “Come quickly, Madame and 
Mme. the Countess D’Artois.” De Rohan retired with the pre- 
cious rose. D’Oliva also retired, and was taken by the La 
Mottes to her lodgings. On the next day, Mme. de la Motte 
told her the queen was greatly pleased at her conduct, and at 
various times paid her about 5,000 francs on the money promised. 
The rest was left unpaid, and the countess gradually dropped the 
acquaintance. D’Oliva seems to have acted in good faith, and 
had little notion of the important part she was playing in the 
great fraud of the century. 

Any lingering doubts the cardinal had, as to the returning favor 
of the queen, were dispelled by this meeting. The likelihood of 
such a nocturnal interview he did not consider. His was not 
a sceptical mind, and he was not, at that period, in a doubting 
mood. Such an interview was not impossible, however unlikely. 
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The tongue of malice was ever busy with Marie Antoinette, and 
her disregard of the etiquette of the French court made such an 
escapade the less improbable. 

The cardinal now felt sure of his ground. He might hope, not 
only for protection, but even for love. The queen’s influence in 
politics had greatly increased. Her favorite could hope for the 
highest position. He might succeed to the power of Richelieu. 
Like Mazarin he might hold the helm of State, supported by the 
friendship or the affection of a queen. 

Thus far the Countess de la Motte, if the cardinal is to be be- 
lieved, had received but small sums of money. Soon after this 
interview, the happy possessor of the rose was informed that its 
donor was interested in some persons who were in need of 
50,000 francs. The cardinal seized the opportunity to please the 
queen, and delivered the 50,000 francs to Mme. de la Motte. 
In November, the queen wanted 100,000 more for the same pur- 
pose, and that sum was also promptly advanced. The home of the 
De la Mottes soon showed that they had profited by the queen’s 
liberality ; it was refurnished with elegance. The countess had a 
strong taste for diamonds, which may have suggested the plan to 
obtain the necklace. She bought, out of this first plunder, dia- 
mond bracelets costing over 5,000 francs. She also purchased a 
country place at Bar-sur-Aube, and had that arranged for an 
occasional retreat. This sudden affluence excited the curiosity 
of those who had known the De la Mottes. The countess ex- 
plained it by saying that the queen had treated her with great 
liberality. She told her confessor that Marie Antoinette had or- 
dered De Rohan to advance her 50,000 crowns. It would seem 
that the marks of this sudden wealth might have excited suspi- 
cion in the cardinal’s mind as to the fate of the money he had 
advanced for the queen; for even while she was boasting of the 
queen's favor, she continued to receive assistance from him in 
small amounts. The cardinal testified that he was always re- 
ceived in one room, which showed no signs of affluence. It is more 
likely that he was so blinded by the hallucination that he was en- 
joying the confidence of Marie Antoinette, so carried away with 
the hopes excited in him, that he had no eyes with which to see, 
nor ears with which to hear, aught that suggested doubt as to his 
fortune. 

Mme. de la Motte had already accomplished much: the cardi- 
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nal had a faith in her relations with the queen, and the genuine- 
ness of the correspondence, much stronger than his belief in the 
religion which he professed. This delusion, joined with his weak 
nature, had already gained for her wealth, and it might be long 
or permanently sustained. But the aspiring mind counts as 
nothing what has been done, and ever plans greater things. The 
idea was suggested to the countess that she, a needy adventuress, 
might obtain that magnificent ornament, which had been beyond 
the means of the greatest queens of Europe. Mme. de la Motte 
had boasted of her favor at court to others than the cardinal. 
She showed letters which she claimed to have received from the 
queen. Her sudden and extraordinary prosperity seemed to 
confirm her words. Others than the cardinal sought to avail 
themselves of her influence. 

We must now return to the aspiring jeweller, whom we left 
threatening to drown all thought of the great necklace in the 
waters of the Seine. In 1784, Boehmer heard, from some friend, 
that Mme. de la Motte possessed much influence with the 
queen. On December 29, Messrs. Boehmer and Bassenge were 
presented to the countess. They showed her the necklace, and 
besought her to persuade the queen to make the purchase. Vi- 
sions of untold wealth must have dawned upon the countess at 
this interview. But, though the stakes for which she was playing 
were great, this woman never lost her coolness. She told them she 
never involved herself in such affairs, but she would, perhaps, at 
some time, say a few words to the queen in their behalf. The 
boldness of the undertaking induced deliberation. Nothing fur- 
ther was heard for some weeks. Towards the end of January, 
1785, Jeanne sent word to the jewellers that the queen desired 
the necklace, but the negotiations would be had through a great 
nobleman. Bassenge offered her a large sum if the sale was 
made, but she nobly declined any thing. Her husband, who did 
not grasp the greatness of her plans, demanded of the jewellers 
presents to the amount of many thousand francs. In the mean 
time, a letter was delivered to the cardinal, in which the queen 
stated to him her desire for the necklace. She did not wish to 
make the arrangements herself, and desired him to see to the pur- 
chase, and to fix upon a proper time for payment. That so deli- 
cate a matter should be intrusted to him confirmed De Rohan in 
his visions of favor, love, and power. Mme. de la Motte impressed 
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upon him the fact that the queen desired the matter settled 
speedily, and said, when the terms of sale were arranged, she 
would approve them. The cardinal immediately called upon the 
jewellers to arrange the purchase. The price of the necklace 
was 1,600,000 francs. The cardinal said he was buying it for 
some one else, and afterwards stated he was purchasing it for the 
queen. The jewellers had no suspicion of any fraud. Indeed 
they had no reason for any. The great wealth and eminent posi- 
tion of the cardinal made him a safe person with whom to deal in 
matters of any importance. Boehmer and Buassenge could not 
know what degree of favor was extended him by the queen, or 
how likely it was that he should be selected to do her shop- 
ping. A contract of sale was drawn and executed in the name 
of the cardinal. There were some questions about the details. 
These were reported to Mme. de la Motte, to be submitted to the 
queen. After a day or two, the queen’s instructions would be 
announced. It is not surprising that the countess did not allow 
Marie Antoinette to haggle too much over terms, and the bar- 
gain was completed by the first of February. 400,000 francs 
were to be paid by the first of August, and the balance at inter- 
vals of a few months. The contract thus drawn was given 
to Mme. de la Motte, and it was presently returned, indorsed 
“Bon. Marie Antoinette de France.” This signature shows how 
easy it is to detect even the most adroit criminals. From it was 
drawn one of the strongest claims that the cardinal could not 
have acted in good faith, but was a party to the fraud. Queens, 
like kings, sign only the Christian name. Marie Antoinette 
would never have signed her name “Marie Antoinette de 
France.” It was possible that Mme. de la Motte and Villette 
might have been ignorant of this; but how, it was urged, could 
one so familiar with royal usages as the grand almoner of France 
have been unaware of the manner in which his sovereigns signed 
their names. Yet, if he had been deceived so far in the plot, it 
is not surprising that this mistake should not have excited his 
attention. He believed as implicitly in the stories of the Countess 
de la Motte, and in the genuineness of the letters he was receiv- 
ing, as in his own existence. He was intoxicated by dazzling 
visions and bewildering hopes. Like many others, he gave no 
heed to that which, when once suggested, was conclusive proof 
of fraud. As he claimed in his own defence, the signature was 
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shown to Boehmer and Bassenge and to Saint James, a man 
somewhat connected with court circles, and excited no suspicion 
in them. 

The bargain, thus approved by the queen, was executed, and 
the necklace delivered to the cardinal. He took it at once to the 
house of Mme. de la Motte, to be delivered to the queen. The 
countess received him in a dimly lighted room. Shortly some 
one knocked, and said, * De le part de la reine.” The countess 
bowed to the messenger with deference, and handed him the cas- 
ket containing the necklace. The cardinal testified he resembled 
the man who had spoken to the queen on the eventful night 
in the Trianon. The resemblance is probable, as the recipient 
of the necklace was doubtless the faithful Villette, in one of his 
many réles. De Rohan showed his entire good faith by advising 
the jewellers to send a letter of thanks to the queen; but this 
they did not do for some time. The indefatigable countess saw 
to it, however, that the cardinal received assurances, by notes and 
messages sent through her, of the gratitude of Marie Antoinette 
for his services. 

Notwithstanding the volpmes of perjury in which the facts of 
this case are buried, it has not been difficult thus far to decide 
upon the truth of the matter. A question here arises which ex- 
cites some doubt. The jewellers, at some time, sent a letter to 
the queen, in which they referred to the purchase of the neck- 
lace. Being unable to understand what was meant, one of her 
ladies-in-waiting saw Boehmer, and discovered that the necklace 
had been bought by the cardinal in the name of the queen. A 
banker, named Saint James, who had advanced 800,000 francs on 
the necklace, and also lent money to the cardinal, was informed 
of the purchase, and through him knowledge of the transaction 
reached De Breteuil. The Abbé Georgel claims this was early 
in the spring. If this was so, De Rohan could have been in- 
formed of the deceit practised on him, the necklace, probably, 
have been recovered, and the scandalous publicity of the trial 
avoided. The Baron de Breteuil and the Abbé de Vermond, the 
queen's chief advisers, were bitter enemies of the cardinal. His 
necessities were known, and they may have suspected that he 
had obtained the necklace fraudulently, to relieve his wants. He 
was certainly involving himself in a web that would destroy him, 
and they were willing to see the matter work out a conclusion. 
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The queen shared this hostility, and was probably pleased to see 
the cardinal’s ruin. But her friends claim that she had no sus- 
picion of the fraud until August, when the whole matter became 
known. 

At all events, the jewellers waited for August, when the first 
instalment was to come due. The cardinal indulged in beatific 
visions of the hour when his favor with the queen should be 
known to all, and should receive its reward in the delight of 
court influence and the bliss of royal smiles. Meantime, a new 
personage had been added to the various figures who had already 
appeared in this drama. 

The Count of Cagliostro was saenens in every country in 
Europe, from king to peasant. His character and history de- 
served so widespread a notoriety. He was the son of the last 
King of Trebizond ; taught by the sage Althotas ; the chief of the 
Egyptian order of Masons; the healer of ills and seer of things 
unseen ; the confidant of the patriarchs of old ; to whom the mys- 
teries of Nature were revealed, and the secrets of the future 
were known. He taught a new faith, veiled in mystery. His 
wife, the Countess Seraphina Feliciani, added her charms to 
gain him friends, and scandal said to gain him wealth. The 
count was really not only the son of the last King of Trebizond, 
but also of one Pietro Balsamo, of Palermo, and had manifested 
that tendency to rascality from early youth which obtained for 
him, from his last and greatest biographer, the justly earned title 
of “ quack of quacks and king of liars.” Through a varied life in 
many countries, he had finally developed into a Count Cagliostro 
and Grand Cophta of Egyptian lodges. 

With this fame, he first met the Cardinal de Rohan at Stras- 
burg. The cardinal desired to meet so famous a man; but 
Cagliostro felt himself a prince, were it only in the realms of 
rascaldom. ‘If the cardinal is sick, let him come, and I will 
heal him; if he is well, he has no need of me, nor I of him,” was 
his reply. The acquaintance was, however, formed, and the 
charlatan soon acquired a great influence over the mind of De 
Rohan. Mme. de la Motte claimed, on the trial, that Cagliostro 
was the author of the plot to get the necklace, and that he shared 
largely in the plunder. The evidence leaves no doubt as to his 
entire innocence. His own statements, that he dissuaded the 
cardinal from the purchase, and warned him against indulging in 
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dreams of royal favor and great power are much more question- 
able. Cagliostro came to Paris about the time the necklace was 
bought. His relations with the cardinal were those of more than 
common intimacy. They studied together the secrets of fate, and 
explored the cabalistic mysteries of the Egyptians. De Rohan, 
doubtless, thought he had, in Cagliostro, one whose superhuman 
wisdom would secure power and success. He must have con- 
stantly consulted him on the great question of the necklace, and 
his relations with the queen. Probably, in all Mme. de la Motte’s 
testimony, the part which most closely approaches the truth is 
where she describes her presentation to the Grand Cophta. The 
cardinal wrote her of Cagliostro, ‘* Write me that you desire to 
see that great man, that extraordinary man.”’ Cagliostro’s face 
was worthy of the prince of quacks,—gross, flat-nosed, brazen, with 
eyes projecting and upturned. When she had seen him, De Ro- 
han said to her, “I see you are in ecstasy at having seen so great 
aman. Look at his eyes which gaze up towards heaven.” Ac- 
cording to Georgel, when the prophet was consulted on the result 
of the negotiations had through Mme. de la Motte, after having 
interviewed the Angel of Light and the Spirit of Darkness, the 
modern Calchas decided that they would bring the cardinal to 
the highest pitch of power, and that this power would be used for 
the happiness of the French and the glory of the “ étre supréme.” 
On the question of the necklace, the oracle mounted the tripod, 
and after Egyptian invocations had been made all night, in a 
room lit by a vast number of candles, it was pronounced that this 
negotiation would put the seal to the queen’s favor, and hasten 
the day when the cardinal’s rare virtues should shine forth to the 
happiness of France and of humanity. 

Thus vaulting ambition and amorous hopes, the honeyed words 
of the countess and the voice of the heavenly messenger, encour- 
aged the cardinal in his undertaking. In the mean time, the 
countess proceeded to turn the necklace into money. Her hus- 
band went to London, and sold large amounts of diamonds, which 
were afterwards identified as belonging to the necklace. He sold 
$50,000 worth in London. Many were also sold at Paris and 
elsewhere. A large number were put into every variety of dia- 
mond ornament for the countess herself. It is hard to find where 
the entire necklace was consumed. But the diamonds were sold 
at a great sacrifice, and Villette and other instruments had to be 
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liberally rewarded. La Motte brought home from London letters 
of exchange for about 125,000 francs, besides ready money. The 
elegant place of the La Mottes was refurnished at an expense of 
50,000 francs, and ingenuity was exhausted in the diamond orna- 
ments which decorated the countess. The liberality of the queen 
was gratefully dwelt upon by her in talking with other friends, 
but the cardinal was received in a room furnished with sim- 
plicity, and by a countess unadorned with jewels. 

It was impossible that this great fraud should much longer be 
undiscovered. The day fixed for the first payment was rapidly 
approaching. Lulled as the cardinal was by the narcotic fumes 
of vain hopes and delusive dreams, even his eyes would soon be 
opened. Neither the devices of Mme. de la Motte, nor the vati- 
cinations of Cagliostro, could blind him to the real situation 
when he found that the queen furnished no money for the pay- 
ment of the necklace. But criminals are incapable of realizing 
that their offences are actually to come to light. Mme. de la 
Motte had deceived the cardinal so long, and so well, that she 
could not realize that he would ever cease to be her prey. She 
hoped, too, that the deception would be so terrible to acknowl- 
edge, the imaginary correspondence and intrigue with the queen 
so perilous to own, that the cardinal would himself pay for the 
necklace, and allow her to keep her guilty profits rather than ex- 
pose himself to boundless contempt, and blight every hope of fu- 
ture favor at court. It is possible he would have done so, if the 
matter had not been brought before the public by the queen her- 
self. Meantime, the countess began to say things less encour- 
aging than the honeyed messages of the halcyon days. Shortly 
before the first of August, the ready writer, Villette, indited a 
letter from the queen to the cardinal, in which she said that the 
necklace was too dear, and she should return it unless the jewel- 
lers would deduct 200,000 francs. To compensate for this, the 
payment of 400,000 francs in August should be increased to 
700,000. Boehmer and Bassenge were little pleased at so sum- 
mary a reduction. Still it was agreed to; and now it was, that it 
is claimed, they sent the letter to the queen, at the suggestion of 
De Rohan, expressing their gratitude for her purchase. They 
were then informed that she did not understand what was meant. 
The jewellers feared there was something wrong; but the cardi- 
nal, whether unalarmed, or alarmed by suspecting the truth, reas- 
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sured them. But now it was announced that the queen could 
not make the payment due in August, and it must be postponed 
until October. The jewellers refused to allow such a delay. 
The confidence of the cardinal was somewhat shaken when Mme. 
de la Motte gave him 30,000 franes from the queen, to be applied 
on the interest. He still supposed that the countess was in so 
needy circumstances that such a sum of money could not have 
been furnished by her, and must have come from the queen. He 
accordingly gave it to the jewellers with reassuring words. It is 
needless to say that this money was raised from the spoils of the 
necklace itself, and was advanced to avert the day of reckoning. 
But the jewellers would allow no delay, and, in their perplexity, 
went to Mme. de la Motte, shortly after the first of August. She 
then told them they were deceived, and the signature of Marie 
Antoinette was a forgery. ‘ But,” said she, “the cardinal is 
rich, and you have his contract. Get your pay from him.” 
Thereupon, and on August 9, Boehmer presented to the court 
a full history of the transaction. It would have been wisdom 
for the queen to have had the matter quietly settled. The 
results of the lamentable trial were as unfortunate for her as for 
the cardinal. The court was weak and unpopular. Retirement 
and silence was a fitter policy than bringing its private griev- 
ances to the light of the garish day, and the criticism of an un- 
friendly public. But De Breteuil felt that he had his enemy in 
the toils, and his ruin should be complete and known of all men. 
Marie Antoinette, feeling herself innocent, was willing that the 
cardinal’s disgrace should be made public. On August 15, 1785, 
he attended service at the King’s Chapel as grand almoner, ar- 
rayed in his robes as cardinal, it being the Feast of the Assump- 
tion. Just before the service, he was called into the king’s 
closet, and the declaration of Boehmer was read to him. He an- 
swered, ** I bought the necklace for the queen!” Marie Antoin- 
ette was present, and asked who gave him authority. ‘ You 
did,” he replied, ** by a writing signed by your hand.” “ That is 
false and an imposture,” said the queen. The cardinal looked at 
her with indignation. The king noticed the glance, and ordered 
him to retire. He was immediately arrested, still in his robes for 
the service, and taken to the Bastille. On the way there, he 
managed to send a note to the Abbé Georgel, to destroy his 
papers. This was done before the officers arrived to seize them, 
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and the contents of the letters, which the cardinal believed he 
had received from the queen, remained unknown. They were 
very possibly of such a nature that the queen’s wrath would have 
been increased that he should even have believed them to be hers. 

Mme. de la Motte and Cagliostro were also arrested, and com- 
mitted to the Bastille. The Count de la Motte escaped, and fled 
to London. There he gathered together a quantity of diamonds 
he had left, which seem to have been the only remnants of the 
great necklace. 

De Rohan was now informed that he could submit himself. to 
the king’s clemency, or the charges against him would be tried be- 
fore the parliament. The cardinal resolved that he would bear 
the contumely and danger of a criminal trial. Accordingly, after 
protesting that, as a cardinal, he was amenable only to an eccle- 
siastical tribunal, he informed the king that, as he felt innocent 
of any guilt, he preferred that the matter should be investigated 
by the courts. His decision excited surprise. It had been ex- 
pected he would submit himself to the royal mercy, and accept 
such punishment as should be imposed for his temerity. The 
king, thereupon, directed charges to be preferred before the par- 
liament, against De Rohan and Mme. de la Motte, for violating 
the royal dignity, in fraudulently using the queen’s name to ob- 
tain the necklace. They were sent to the Grand Chamber and 
the Tournelle for trial. Under its general jurisdiction of the 
matter, the other parties implicated were also brought before the 
court, and their guilt investigated. 

A scandal such as this at once drew the attention of all Eu- 
rope. There were three theories. Either the cardinal had ob- 
tained the necklace by fraud, knowing the queen’s signature was 
forged, or he had been the dupe of Mme. de la Motte, or the 
necklace had been really purchased for the queen through the 
agency of Mme. de la Motte, and Marie Antoinette was involved 
in the intrigue which she now disowned. The first theory was 
that adopted by the court circles. De Breteuil, the Abbé Ver- 
mond, and Marie Antoinette were resolved to ruin the cardinal ; 
and a finding that he had knowingly perpetrated this atrocious 
fraud was the severest judgment that could be pronounced. 
Mme. de la Motte was regarded as of little importance. She 
claimed, afterwards, that she was promised pardon, and her evi- 
dence seemed intended to convict the cardinal as much as to 
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clear herself. De Rohan and his friends alleged that he had 
been the innocent victim of a nefarious conspiracy. There was 
no evidence that tended to show that Marie Antoinette was, in 
any way, implicated in the matter. Her hostility to De Rohan 
made such a theory the more improbable. It was, however, be- 
lieved by many. For ten years, the queen had been the con- 
stant object of attack. Any calumny found ready believers. 
The parliament itself, to which this case was so rashly intrusted, 
was in constant strife with the king, and largely affected by the 
revolutionary feeling. The community regarded the case as a 
contest between the queen and the cardinal, in which she sought 
his ruin and he sought a vindication. The sympathy of the 
great majority was with the latter. De Rohan had been a de- 
bauched and prodigal nobleman, and an impious and dissolute 
priest ; but he was identified with the opposition to the court, and 
that was enough to make his cause popular. The trial of the 
Seven Bishops was not a more hazardous political venture. 

The friends of the cardinal at once combined to take such 
measures as would secure his acquittal, and every influence was 
brought to bear on the judges. He was connected with many of 
the greatest families in France. The princes and princesses of 
the Houses of Condé and Rohan, in habits of mourning, ranged 
themselves on either side of the judges, as they went into court 
on the days when the case was being considered. Four eminent 
advocates assisted the cardinal. But especially was his trust- 
worthy follower, Georgel, instant, in season and out of season, in 
preparing for the defence. 

The first thing done was to arrange the payment for the 
necklace. The cardinal was, of course, liable to Boehmer and 
Bassenge, and it was desirable that he should be free from civil 
prosecution during the great trial. The moral effect of such a 
step upon the public, and its influence upon the jewellers, would 
also be beneficial. The revenues of the rich abbey of Saint Wast 
were assigned to secure the payment of the debt and interest. 
These revenues were cut off at the Revolution, when a portion of 
the debt was still unpaid. The claim was assigned to one De- 
ville, and on the death of the cardinal, in 1803, he sued the 
Princess Charlotte, the cardinal’s niece and heir, claiming that 
she had received assets from his estate, which should be applied 
on the claim. The litigation was unproductive, but was often 
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renewed. As late as 1803, the heirs of Deville were prosecuting 
the heirs of the Princess Charlotte, before the tribunal of the 
Seine, to recover the proceeds of certain property which, it was 
claimed, came from the estate of the unfortunate cardinal. 

Not only did he owe for the necklace, but he owed 2,000,000 
francs besides. A gentleman, who had said “ Un homme galant 
put vivre avec 1,200,000 francs de rente,” could not be expected 
to do with less. The day of reckoning had now come. The 
revenues of his many ecclesiastical benefices were assigned, and 
the cardinal found himself with his debts secured, and an in- 
come of but 80,000 francs a year, until 1794. Then he would 
again enter into his possessions. De Rohan afterwards disap- 
proved of the zeal of Georgel, and it is to be feared that this suc- 
cessor of the apostles found hungry creditors less annoying than 
even such a return to primitive poverty, as was represented by 
an income which would correspond to $40,000 a year at present. 

The depositions of witnesses were taken in private by the 
members of the parliament to whom the charge of the particular 
case was assigned. These were reported to the court, and con- 
sidered, together with the briefs submitted. Finally, the parties 
accused and the witnesses were confronted with each other, and 
were examined in open court. The case was then submitted for 
decision. The examinations began shortly after the cardinal’s 
arrest ; but the case was not finished until May of the next year. 
Numerous “ mémoires pour,” statements of the various parties 
and their counsel of their versions of the affair, were furnished ° 
the court, and eagerly devoured by the public. 

The cardinal was examined at great length. He had no alter- 
native but to confess himself the greatest fool, or one of the 
greatest villains, of his day. The decision might seem a hard one 
to make; but the cardinal did not hesitate. He gave a full 
history of the whole matter with substantial truth. The ficti- 
tious letters of the queen, and the guilty and presumptuous 
hopes in which he had indulged, he kept to himself. But he de- 
tailed fully and fairly the negotiations connected with the pur- 
chase of the necklace, and his confidence in the signature ** Bon. 
Marie Antoinette de France.” Of the interview of July he 
could give no explanation, except he believed he then saw the 
queen. His conduct and declarations were all consistent with 
his good faith, and illustrative of his folly. He had certainly 
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used the royal name without authority ; but he had done this in 
good faith, and was to be reproved for credulity rather than for 
crime. 

The Countess de la Motte had a more difficult task to explain 
her conduct. She testified that she had met the cardinal at Sa- 
verne, and that he had shown much interest in her, and had given 
her large sums of money, from time to time, amounting in all to 
80,000 francs. From this money, and the gifts she had received 
from members of the nobility interested in her, on account of her 
misfortunes and royal descent, she had purchased the house at 
Bar-sur-Aube, and supported herself in Paris. She denied any 
knowledge of the D’Oliva interview, and said it was absurd for 
the cardinal to claim that he believed she was on intimate terms 
with the queen. She had never had any interview with the 
queen, except when she presented a petition on her own behalf. 
She had never made any claims of intimacy with Marie An- 
toinette. 

Boehmer and Bassenge had once called on her, showed her the 
necklace, and had asked her to use her influence with the cardi- 
nal to obtain its purchase. She spoke of it to him casually, and 
he immediately showed great interest, and asked the address of 
the jewellers. The next she heard of the necklace was, she was 
told it had been bought by the cardinal. When she saw him she 
said, “You are very discreet. You did not tell me you had 
bought the collar.” are curious,” he answered; for 
whom do you think it is? It is for your sovereign; but that is a 
great secret.” She denied that the necklace was ever delivered 
to her. Some time after this, the cardinal brought large amounts 
of diamonds to her at various times, and wished her and her hus- 
band to sell them for him. Finally, he sent her husband to Lon- 
don, with directions to sell a large amount at once, and bring 
him the money. This, she understood, was done. The dia- 
monds given them to dispose of were worth about 400,000 
francs. The cardinal also gave her rich presents of diamonds at 
various times. All these came from some old jewelry of his, as 
De Rohan told her. Early in August, the cardinal came to her 
in great distress. He showed several letters purporting to be 
from Marie Antoinette, and the famous “* Bon,” and said he had 
lately seen the queen’s handwriting, and feared these were for- 
geries. Seraphina Feliciani, according to the countess, had be- 
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come possessed of the greatest wealth in diamonds, and she and 
her husband had been living very expensively since their rela- 
tions with the cardinal. De Rohan spoke of her as “ The little 
countess.” Looking at these suspected letters, the cardinal 
paced the room, saying, “‘ Could she have deceived me, the little 
countess? No; I know Mme. de Cagliostro too well. She is 
not capable of such an act.” 

Though open to contradiction on every side, the first ‘* mémoire 
pour” of the Countess de la Motte gained credence with some. 
It was hard to believe that the cardinal could have been so 
grossly deceived as he claimed. He had given Mme. de la 
Motte money because she was his mistress. Her evidence 
skilfully suggested the idea that the cardinal was either a part- 
ner or a dupe of the Cagliostros, whose mode of life laid them 
open to every suspicion. Villette and D’Oliva were thus far 
unknown, and the cardinal’s evidence stood almost unsupported. 
The testimony of Boehmer and Bassenge, and of the banker, 
Saint James, was also injurious to him. They testified to con- 
versations in which he implied that he himself was treating di- 
rectly with Marie Antoinette. 

His repeated advice to the jewellers, to see the queen or send a 
letter expressing their thanks for her purchase, was a mark of 
good faith, and the recollection of spoken words but unsatisfac- 
tory evidence. Still it was of some weight, and the mystery far 
from solved. 

But light now began to dawn. A priest, named Loth, who 
had been somewhat befriended by De Rohan, came to Georgel, 
and said he had seen letters with Mme. de la Motte, purporting 
to be from the queen, which were in the handwriting of Villette. 
Loth evidently knew much of her doings. But he was alike 
afraid to involve himself by a full confession, and to leave the 
cardinal suffering under unjust suspicion. At last, he told all he 
knew of the matter. His evidence gave the public the first clear 
statement of the plot. Loth had been the confessor of Mme. de 
la Motte, and had been much under her influence. He had 
gained much guilty knowledge, which he had been afraid to dis- 
close. He testified to the artifices of the De la Mottes, the strat- 
agem practised with D’Oliva, and the fictitious letters written by 
Villette. Loth was guiltless himself, except of a lack of courage 
to break loose from Mme. de la Motte and expose her plots. 


VOL. 82 


486 THE CASE OF THE DIAMOND NECKLACE. 


Georgel says, the cardinal’s sensations, as the deception practised 
upon him and the real character of his trusted friend, the count- 
ess, were gradually exposed, were amazement as much as indig- 
nation. 

This clew to the matter was eagerly pursued. The London 
jewellers, to whom a large portion of the diamonds had been sold, 
were discovered and examined. D’Oliva had fled to Holland, by 
advice of Mme. de la Motte. She was brought back, committed 
to the Bastille, and examined. Her testimony was given with a 
naiveté that carried conviction, and was not without charm. 
She told the full history of the famous interview of July. The 
part she played was not one that a lady would have undertaken ; 
but it was one which a clever courtesan might have assumed 
without regarding her conduct as criminal. She had, indeed, 
little reason to imagine that, for the night, she was transformed 
to the Queen of France, in the eyes of a cardinal of the Church 
and a prince of the realm. She had. fled, because the countess 
told her she might be in danger. Her simplicity and alarm, at 
the great matters in which she found herself involved, showed 
themselves amusingly. Depositions were closed with the cus- 
tomary question, ‘“ Will you believe the witnesses?” to which 
the safe and usual answer was, ‘* Yes, if they tell the truth.” 
But D’Oliva evidently feared to involve herself by any consent, 
and answered bluntly that she would not. 

All this evidence compelled the countess to make some change 
in her testimony, and indeed, throughout the trial, her evidence 
was in a state of flux. She now admitted she had taken D’Oliva 
to the Trianon ; but it was only as a joke on the cardinal, and was 
explained to him. 

The officers conducting the prosecution showed little zeal in 
discovering the mazes of this tangled snarl, preferring apparently 
to let the cardinal escape as best he could. But, through Geor- 
gel’s endeavors, Villette was finally discovered in concealment at 
Geneva, arrested, and brought to the Bastille. On his first 
examination, he denied all complicity with the plot, and pro- 
fessed to have been simply a friend of the De la Mottes. In 
answer to the question of whether he wrote the “ Bon. Marie An- 
toinette de France,” he first denied that he did, but then added 
a long explanation to show that, under the circumstances, it 
would not have been a crime if he had. Such a denial could 
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leave little doubt as to the fact. On being confronted with 
Loth, he confessed that he had written fictitious letters, purport- 
ing to be from Marie Antoinette, and had indorsed the important 
“ Bon.” He claimed, however, that he only followed Mme. de la 
Motte’s directions, — the woman having bid him eat, — and on 
the assurance that no use was to be made of the “* Bon,” and it 
was not to go out of the cardinal’s hands. So, as there was no 
imitation of the queen’s handwriting, there could be no forgery, 
and really was no offence at all. He indignantly denied that he 
had received any profit from these transactions. ‘“ As to recom- 
pense, he had always shown too much disinterestedness for that 
motive to be imputed to him.” ‘ His conduct was due to the 
weakness and complaisance of his character, — his chief fault had 
always been his love for women.” He denied being the man 
who received the collar from Mme. de la Motte. It is safe to 
infer that he was ; though here, as there was no one to contradict 
him, he could not be forced to confession. 

Cagliostro truly denied all complicity with the plot, and falsely 
denied that he had advised the cardinal in the matter, and ex- 
cited him with hopes of high place and favor. 

The case seemed fully explained. Suddenly, it was involved 
in new confusion. One Bette D’Etienville, who was in prison 
for debt, wrote to the procureur-général, when the case was 
nearly ended, that he could give information as to the necklace. 
D’Etienville was originally plain Bette, but had amplified his 
name by the more aristocratic addition. He said he was a bour- 
geois of Saint Omer, “ Vivant noblement et de ses biens.” He 
was really the son of a workman, and was a vagabond, a pauper, 
and a thief. He told his story as follows: In February, 1785, he 
had been employed to find some gentleman of title to marry a 
lady of rank, who had a child by some great nobleman. Bette 
found one Baron de Fagas, who was qualified, and the lady was 
announced to be one Mme. de Courville. She was satisfied with 
the baron, and the marriage was arranged to take place soon. 
The great nobleman was to give the lady 500,000 francs for her 
dowry. Bette called on Mme. de Courville, and found a lady 
about thirty-four, with black eyes. She showed him an enormous 
amount of diamonds, and wished him to take them to Holland 
and sell them ; but Bette declined the mission. Afterwards, he 
met the cardinal, who was the father of the child, and conversed 
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about the terms of the marriage. It was fixed for the 15th 
of July; but when the time came there was no marriage, because 
the cardinal had not the money, and Mme. de Courville would 
not be married without it. So it was postponed until August 12. 
On the seventh of August, Bette was summoned to meet Mme. 
de Courville. He found her in tears. She told him the cardinal 
had obtained a necklace, in the name of the queen, to raise the 
500,000 frances for the marriage. He had been arrested, and she 
was about to start for London, and leave the enamored and jilted 
Baron de Fagas to try his fortune elsewhere. 

This extraordinary story made a great sensation, and involved 
the friends of the cardinal in new doubt. He testified that he 
had never seen Bette, nor heard of a Mme.de Courville. It was 
thought Mme. de la Motte might have played the part, in order 
to get some one to assist in the sale of the diamonds; and this 
theory is not altogether improbable. Her own recollection was 
refreshed by Bette’s story. She remembered to have seen a 
Mme. de Courville, and to have heard the cardinal say he had 
had a child by her, and that he had agreed to have her married 
and give her 500,000 francs. No one else could be found who 
had ever heard of any of the characters of Bette’s romance. He 
himself finally said that perhaps he had been mistaken about the 
matter, and at last he retracted the whole story. It was prob- 
ably devised by him in his confinement, with no apparent object ex- 
cept to make himself famous, by being involved in so great a case. 
His talent for romance was afterwards more profitable to him, 
though it gained him less notoriety. He published several nov- 
els, and, in 1806, we find one from him, in several volumes, on 
so touching a subject as, “* The Sacrifices of Love and of Friend- 
ship.” 

The close of the great case was now approaching. The exam- 
ination of the parties by the conseillers rapporteurs of the par- 
liament began. From this time, until the final judgment, the 
accused could have no communication with counsel or family. 
But the indefatigable Georgel succeeded in seeing the cardinal, 
and communicating with him in some language of signs. His 
activity was, however, now to be stopped by banishment from 
Paris. As vicar-general, he had issued the pastoral for Lent, in 
the place of the grand almoner. In this, he informed the flock 
that he was sent to them as Timothy, and bid them not be 
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ashamed for Paul in chains. This pastoral was put up even in 
the King’s Chapel. A metaphor, which seemed to compare the 
king to Nero and the cardinal to Saint Paul, passed the endur- 
ance of the court. The modern successor of Timothy was obliged 
to leave the flock without a shepherd. The comparison between 
a dissolute and infidel cardinal, in prison on a charge of fraud, 
and Saint Paul, was not a felicitous one. 

After the private examination, the witnesses were confronted. 
The testimony against Mme. de la Motte was overwhelming. 
Loth, D’Oliva, Villette, the Baron de Planta, as well as the car- 
dinal, contradicted her story, and proved her frauds. Though 
she varied her evidence at almost every session, she proclaimed 
her innocence, and bewailed the vile conspiracy to ruin her. 
Villette, especially, was visited with her indignation. She said 
the doors of the French Academy should not be opened to the 
cardinal, if he would utter such nonsense as he had testified. 
Cagliostro was especially striking at this phase of the case. He 
assumed the attitude of one inspired, and astounded her by the 
flow of great words, where he ranged from God, of whom he was 
an oracle, to the infernal regions, of which, he informed her, she 
was an emissary. 

Finally, came the oral examination of the parties before the 
parliament. The Countess de la Motte was defiant to the last. 
The cardinal made a favorable impression by the dignity and 
candor of his answers. “I was completely blinded,” he said, 
“ by the immense desire I had to regain the good graces of the 
queen.” 

The written evidence, and the “‘ mémoires pour” of the various 
parties, together with the closing examinations, were now con- 
sidered by the court. Fifty members of the parliament voted in 
the case. 

The great question was as to the judgment to be pronounced 
on the cardinal. Every influence had been brought to bear in 
his behalf. The procureur-général, Joly de Fleury, a man of 
limited ability, represented the king in the prosecution. He 
moved that it should be declared the cardinal had presumptuously 
believed in a nocturnal rendezvous with the queen, and nego- 
tiated with Boehmer and Bassenge for the necklace, relying on a 
forged signature ; and that, after he had found that the signature 
of the queen was false, he had assured the jewellers that the pur- 
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chase was for her, and had paid them 30,000 francs in her name: 
that, for these offences, he should ask the pardon of the king 
and queen, should be forbidden the court, be deprived of his 
office of grand almoner, and be condemned to give such an 
amount in charity as should please the court. The evidence did 
not justify a finding that De Rohan had made any false represen- 
tations to the jewellers, or that he had paid the 30,000 francs in » 
bad faith. Apart from this, the punishment asked was, perhaps, 
not more than was deserved by the distress and suspicion his rash 
and foolish conduct had brought upon the queen. Seventeen 
voted for this judgment; among them D’Amercourt, the cousin 
of the cardinal. The president, D’Ormesson, proposed, as an 
amendment to this decree, that De Rohan should be left in his dig- 
nities, and not be required to ask the pardon of the queen. Eight 
voted for this. But the enemies of the queen, of whom D’Epré- 
menil was the leader, moved that De Rohan should be absolutely 
discharged from the accusation brought against him. Twenty- 
five were of this opinion. The eight voting for the amendment 
of D’Ormesson then divided. Five joined the friends of the car- 
dinal; three accepted the conclusions of the procureur-général. 
At nine, in the evening of May 31, 1786, after a continuous ses- 
sion of eighteen hours, the fiaal judgment was rendered, by a vote 
of thirty to twenty. 

It declared the signature of “ Marie Antoine!te de France” a 
forgery. La Motte was sentenced to the galleys for contumacy, 
and his property confiscated. Villette escaped with much less 
punishment than he deserved. He was sentenced to banishment 
for life. Jeanne de la Motte was sentenced to be beaten, and 
branded with a V, and then imprisoned for life. D’Oliva was 
discharged. The cardinal and Cagliostro were acquitted abso- 
lutely, and discharged from the Bastille. 

The decision of the parliament was received with great enthu- 
siasm by the public. De Rohan rode through the streets in the 
carriage of the governor of the Bastille, surrounded by a great 
multitude, whose cheering for him was not unmixed with groans 
for Marie Antoinette. The son of the last king of Trebizond 
had his part in the triumph, which was destined, however, to 
mark the decline of his fortunes. The result was received by the 
court with feelings of dismay and mortification. Marie Antoin- 
ette said to Mme. de Campan: “Condole with me. The in- 
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triguer who sought to destroy me or to get money by abusing 
my name is acquitted. But condole also with a people whose 
chief tribunal is swayed by passion and corruption, or by resist- 
ance to authority.” The fortunes of De Breteuil declined from 
this ill-advised trial, and he presently retired from office. 

The history of the case of the diamond necklace, so far as it 
shows any thing but a bold swindle, seems a yet stranger picture 
of folly and weakness, low desire, and petty scheming, because it 
stands so near the beginning of the Revolution. The men who 
lived for court favor, and spent their time in dissipation and 
intrigue, appear the more shadowy and inane because in such 
sharp contrast with those who were to lead the greatest revolu- 
tion of modern times, whose faults were because they hoped too 
much of human nature, and believed the political and social mil- 
lennium was even at the door. The excesses that were com- 
mitted in wild dreams that the reign of fraternity and perfection 
would at once begin, “ were it not for traitors,” may well be re- 
garded as the partial frenzy which is ever found in the seer and 
prophet of the truth. We have less sympathy for the crimes and 
follies which were excused by no noble delusions, and redeemed 
by no high purpose. 


Rocuester, N. Y. 


JAMES BRECK PERKINS. 
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(Tus number includes the following of the Law Reports: 9 Ch. D. 1-734; 
10 Ch. D. 1-48; 3 Q. B. D. 643-807; 4 Q. B. D. 1-18; 3 C. P. D. 393-537; 
4C. P. D. 1-24; 3 Ex. D. 313-383; 4 Ex. D. 1-31; 3 P. D. 73-198; 3 App. 
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ABANDONMENT. — See INSURANCE, 2. 
AccEPTANCE. — See AND Nores. 


Accounts. 

1. In a bill by principals against agents, to take accounts or rectify accounts 
already settled, the transactions extended over nearly twenty years, and many 
errors and overcharges were alleged. Held, that although the labor was enor- 
mous, it was a case for re-opening the accounts, and not merely one to ‘ sur- 
charge and falsify.’? — Williamson v. Barbour, 9 Ch. D. 529. 

2. In the settlement of partnership accounts made in 1865, the plaintiff al- 
leged a single error of £950, and another formal error. Held, that, there 
being no fraud, he be allowed to surcharge and falsify, thus allowing the 
account to stand as a whole, and only rectifying it where the plaintiff should 
plainly show error. — Gething v. Keighley, 9 Ch. D. 547. 

See PARTNERSHIP. 


ACQUIESCENCE. — See BANKRUPTCY, 2. 
Act or Gop. — See NEGLIGENCE, 1. 
Action. — See EvipEnceE, 3. 


ADMINISTRATION. 


The Probate Division granted a general probate of the will of a Scotch tes- 
tator. In spite of the opposition of a majority of the executors, this Division 
granted the usual decree for administration of all the personal assets, not limit- 
ing it to those in England. — Stirling-Mazwell v. Cartwright, 9 Ch. D. 173. 
See ParTIEs. 


ADVANCES, 

By his will, made in 1864, a testator made his six children his residuary 
legatees, and provided that the sums which he had lent to his two sons should 
be deducted from the shares which they would be thereby entitled to. Sub- 
sequently he wrote to each of his sons, offering to write off part of the debt 
in each case, if the son would send him a promissory note for the balance. It 
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did not appear that any notes were given. He died in 1874. Held, that, in 
spite of the letters, the sons must bring the entire debts into hotchpot. — 
Smith v. Conder, 9 Ch. D. 170. 


AGENT. — See Accounts, 1. 
Ancient Licuts. — See Raitway, 1. 


ANNUITY. 

G. gave a legacy to his wife and empowered his trustees to demise portions 
of his real estate for terms of years, for building purposes and otherwise, as 
they thought proper, during his wife’s life, to sell and dispose of the property, 
and to invest it so as to raise an annuity of £1,200 for her during her life, paya- 
ble quarterly. Subject to the annuity, the trustees were to set apart other 
portions of the income for his children. The residue he gave to his children. 
The yearly income of the trust estate did not amount to £1,200. Held, that 
the widow could not have it made up out of the corpus. — Gee v. Mahood, 
9 Ch. D. 151. 

See Trust, 1; 3. 


APPOINTMENT. 


P., the donee of a power to appoint by deed or will, in favor of her ‘‘ issue 
respectively to be born before any such appointment,’’ recited, in her deed of 
appointment, the power, her desire to act under it, and that she had three chil- 
dren, and appointed the fund to her daughter F. for life, and, at her decease, 
to her children, in equal shares, on their respectively attaining twenty-one; 
but if any of them should die before that age, leaving issue, then the share 
of them so dying should go to their issue, vesting at twenty-one. If the said 
F. should have but one child attaining twenty-one, to that child absolutely. 
In case F. should die without leaving any child or issue who should take a 
vested share in the trust-fund, another disposition was made. F. had six 
children. Two were born before the date of the appointment, and another 
was then en ventre sa mére. F. died in 1874, and in 1877 one only of her chil- 
dren had attained twenty-one. Held, that the power gave authority to ap- 
point only in favor of the three in existence at the date of the appointment; 
that the appointment undertook to include all the six children. ence it was 
effectual only as to a sixth of the fund for each of the three objects entitled. 
One-sixth ordered paid to the child having attained twenty-one, the remaining 
five-sixths to lie in court. — In re Farncombe’s Trusts, 9 Ch. D. 652. 


ArcuiTEcT. — See ConTrRACct, 2. 
ARRESTMENT. — See SHIPPING AND ADMIRALTY, 3. 


ASSIGNMENT. 

T. contracted with J. to build him a steam launch for £80, to be paid 
when the boat was done. J., however, advanced him £40 onaccount. After- 
wards, before the work was done, T. being in debt to R., agreed to make over 
to him the other £40, and he wrote to J.: ‘I hereby assign to R. the sum of 
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£40, or any other sum now due or that may hereafter become due in respect 
of’ the boat. J. promised to give the matter his attention. Held, that the 


letter was not an order to pay money, but an assignment of a debt. — Buck v. 
Robson, 3 Q. B. D. 686. 


See InsurANCE, 1; MortGaGe, 5. 


Assigns. — See COVENANT. 
ATTORNEY AND CLIENT. — See SOLICITOR. 


BANKRUPTCY. 


1. The old rule in bankruptcy, that, ‘‘ if there is a legal debt, and the person 
coming before the court [to petition for an adjudication] in respect of it is 
not the beneficial owner, there must be brought before the court, also, the 
beneficial owner,” if he is a person not under disability, is still in force. — 
Ex parte Culley. In re Adams, 9 Ch. D. 307. 

2. D. and C., partners, petitioned in liquidation, Dec. 4, 1876. Dec. 19, 
the creditors, under a vote to liquidate by arrangement, appointed B. trustee 
with a committee, who were empowered to discharge the debtors if they 
thought fit. Jan. 3, 1877, the committee voted to discharge D., subject to the 
payment of his private debts, and to discharge C. on his paying 15s. in the pound, 
as follows: The stock-in-trade and debts due were to be realized by him under 
the committee’s inspection, and the proceeds paid to them. If the amount real- 
ized equalled 7s. 6d. in the pound and costs, C. should have his discharge on pay- 
ing 7s. 6d. in the pound additional thereon. D. was discharged, Jan. 24, 1877. 
C. received £719 8s. 9d., which he paid the committee, and paid B. £60 costs. 
7s. 6d. in the pound on the debts proved came to £950, and C. made up the 
balance. Before the liquidation, C. had effected a loan, on behalf of himself 
and his firm, with the A. Bank, by giving a mortgage of some real estate and 
insurance policies, containing a power of sale. At the liquidation, the debt 
amounted to £251 7s. 6d. The bank did not prove. C. began business alone 
in February, 1877, before which he asked for a new credit on his securities 
with the A. Bank. The manager consulted B., who said the matter was “ all 
right, and quite out of his hands.’”? The bank then gave C. credit, and his 
business went on. Feb. 22, he paid part of the firm debt due the bank, and 
July 25, 1877, the balance. From the time of beginning business alone, all 
but one of his old creditors who had proved did business with him and gave 
him credit. He did not pay the second 7s. 6d. when due, but subsequently 
paid one creditor in full, and some others partly, by checks on the A. Bank. 
The creditors applied for the second 7s. 6d. to B., but not toC. July 18, he 
sold his real estate, the bank reconveyed it, and the purchase-money was passed 
to his account in the bank. July 31, B. demanded the purchase-money. In 
August, C. went into bankruptcy. Held, that the bank was entitled to retain 
all its advances, both to the firm of D. and C. and to C. alone, and B. was 


entitled to the balance only. — Ex parte Bolland. In re Dysart, 9 Ch. D. 312. 
See Fetony; Jurispiction, 2; SET-OFF. 


BENEFICIAL Owner. — See BANKRUPTCY, 1. 
Bequest. — See WI1x1, 5, 7, 8. 
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or LapinG. 


The plaintiffs shipped two hundred and eighty bags of sugar on the defend- 
ant’s ship, under a bill of lading signed “‘ P. and K., Agents.”’ The court 
found that they were the agents of the defendants to give this bill, though 
without the knowledge of the plaintiffs. P. and K. were charterers of the 
ship for the voyage. The bill of lading undertook that the sugar should be 
delivered in good condition, excepting the usual risks, and ‘‘ any act, neglect, 
or default whatsoever of the pilot, master, or mariners in navigating the ship, 
the owners of the ship being in no way liable for any of the consequences of 
the causes above excepted; and it being agreed that the captain, officers, and 
crew of the vessel, in the transmission of the goods as between the shipper, 
owner, or consignee thereof, and the ship and ship-owner, be considered the 
servants of such shipper, owner, or consignee.’ Some oxide of zinc in casks 
was negligently stowed on board in such a way that the sugar was damaged 
by it. Held, that the damage was not within the exceptions in the bill of 


lading, and the defendants were liable. — Hayn v. Culliford, 3 C. P. D. 410. 
See CHARTER-PARTY, 2. 


or SaLte.— See MorteGace, 4; Saxe, 2. 


AND NOTES. 
Suit by plaintiff, as indorsee on a bill of exchange, against L. & F., part- 
ners, the defendants, as acceptors. C., the plaintiff’s partner, gave the plain- 
tiff, for a debt, the bill in suit, purporting to have been accepted by L. & F., 


and perfect in every respect, except that the drawer’s name was left blank. F. 
had accepted the bill without the knowledge of L. and having no authority to 
accept for the firm. The plaintiff took the bill in good faith, believing the 
acceptance bond fide, but afterwards, suspecting something wrong, he filled in 
his own firm’s name as drawer. Held, that he could not recover against L. — 
Hogarth v. Latham, 3 Q. B. D. 443. 


Breacu OF Promisk oF — See INFANCY. 
BurpEn oF Proor. — See Company, 1. 
Caveat Emptor. — See LEASE. 

CuarGeE. — See Trust, 1. 

Cuarity. — See WILL, 4. 


CHARTER-PARTY. 

1. The defendant, owner of the ship R., entered into a charter-party with 
the plaintiff, that, ‘after loading with dead weight at M. for the owner’s 
benefit,’’ she should proceed to a first-class Spanish port, where ‘‘ a steamer 
with cargo from a foreign port can load by Spanish law without risk of de- 
tention by custom-house authorities.” She loaded with military stores as 
“dead weight” at M., which plaintiff knew would prevent her being admitted 
at such Spanish port, and proceeded to V., a first-class Spanish port. On 
application to the Spanish authorities for special permission to load, notwith- 
standing the prohibited dead weight, it was refused, contrary to the expec- 
tation of the defendant, and the R. at once sailed away. The charter-party 
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contained the usual clause, ‘‘ The act of God, the Queen’s enemies, fire, and 
all and every other the dangers and accidents ”’ of navigation excepted. Held, 
that the plaintiff could not maintain an action against the defendants for not 
loading at V. Forf v. Cotesworth (L. R. 4 Q. B. 127; 8. c. 5 Q. B. 544) 
followed. — Cunningham vy. Dunn, 3 C. P. D. 443. 

2. Charter-party to load a cargo of bark at a port in Australia, and proceed to 
an English port, at 60s. a ton freight in full, ‘‘ ship paying all port charges, 
pilotages, and towages, the freight to be paid in cash on right and true deliv- 
ery of cargo at port of discharge, less any advances that may have been made. 
The captain to sign bills of lading for cargo as presented, at any rate of freight 
required by charterers or their agents, without prejudice to the charter-party; 
but should the total freight by bills of lading amount to less than the total 
chartered freight, the difference to be paid to the master in cash before sail- 
ing.’’ A bill of lading was signed by the plaintiff, the captain, and given to 
the charterers before sailing. The goods were deliverable ‘‘ unto order, or his 
or their assigns; average as accustomed; freight for the said goods to be paid in 
cash at port of discharge, at the rate of discharge, rate of freight, and other 
conditions, as per charter-party, with 5 per cent primage, in cash, on delivery, 
as customary.’’ The defendants were indorsees of the bill of lading from the 
charterers, and received the cargo as their agents. The captain received a 
fixed salary which included all charges and allowances. Held, that primage 
could not be recovered. — Caughey v. Gordon, 3 C. P. D. 419. 

3. A ship’s husband cannot cancel a charter-party already entered into, 
though he have authority to make one, and though such cancellation would 
profit the owners. — Thomas v. Lewis, 4 Ex. D. 18. 


Crass. — See W111, 2, 5, 9. 
Copicit. — See 1. 


CoLuisIon. 

The court found that, while a ship was in charge of a pilot within a dis- 
trict where the ship was obliged; by statute, to employ such a pilot, she 
dragged her anchor and got in collision with a bark, wholly through the negli- 
gence of the pilot. Held, that the ship-owners were not responsible for the 
damage. — The Princeton, 3 P. D. 90. 

See EvipENcE. 

Common. — See Prorit A PRENDRE. 


Common EmpLoyMEntT. — See MAsTER AND SERVANT, 1, 2. 


ComPANny. 


1. Under a contract not registered as required by the Companies Act, 1867 
(30 and 31 Vict. c. 131), shares in a limited company were allotted to the 
party with whom the company made the contract, as fully paid up shares, and 
were duly registered by the company as such. The shares were subsequently 
transferred for value, as fully paid up shares, to N., the respondent, who had 
no notice of any irregularity in their issue. On the winding up of the com- 
pany, held, affirming the decision of the Court of Appeals, that the company 
was estopped to deny that the shares were paid up, and that N. could not be 
put on the list of contributories, as the holder of shares not fully paid up. As 
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he took them for consideration in the regular course of business, the burden 
of showing that he took them with notice of the irregularity in their issue is 
on the party asserting such notice. — Burkinshaw v. Nicolls, 3 App. Cas. 1004; 
s. c. nom. Re British Farmers’ Linseed Cake Co., 7 Ch. D. 533; 12 Am. 
Law Rev. 725. 

2. A syndicate, composed of ten members, was formed to purchase the 
island of Sombrero, in the West Indies, then offered for sale by the liquidator 
of an unsuccessful company holding a lease of it. In pursuance thereof, a 
purchase was made by one Evans, a paid agent of Baron Erlanger, one of the 
syndicate, and the sale was confirmed by the court. About the same time, 
the syndicate determined to get up a company. The said Erlanger had charge 
of the matter, and finally an agreement was signed between Evans and one 
P., on behalf of the proposed company, for the purchase of the island by the 
latter for double the price paid by the syndicate. The company was regis- 
tered the same day. The directors were five in number, as follows: Drouyn 
de Lhuys, the French statesman, resident in France; Eastwick, M. P., resi- 
dent in Canada; T. Dakin, Lord Mayor; the said Evans; and Macdonald, an 
English rear-admiral without means, to whom Erlanger advanced money 
enough to pay for shares, by virtue of holding which Macdonald could be a 
director. Dakin and De Lhuys alone held shares bond fide, as required for 
the office of director. Dakin was not a member of the syndicate. The first 
two did not attend the meeting at which the purchase was confirmed. It ap- 
peared that the entire board of directors was made up by Erlanger. At the 
end of a year, the affairs of the company were in a bad way, and the truth 
about the price having leaked out, a committee was appointed to examine into 
the company’s affairs, and on their recommendation the old directors were 
retired, and suit brought against Dakin and the members of the syndicate for 
the difference between £110,000, the price paid Evans by the company, and 
£55,000, the price paid by the syndicate, or to rescind the contract. Held, 
that the contract could not be maintained. — Erlanger v. New Sombrero Phos- 
phate Co., 3 App. Cas. 1218; s. c. 5 Ch. D. 73; 12 Am. Law Rev. 91. 

3. H. acted as director for a company, but stated that he accepted the 
office on the distinct understanding that no share qualification was necessary, 
and none was in law necessary. He also said he never intended to take any, and 
did not know, until winding up proceedings were taken, that he had been put 
on the register of shareholders. But by a vote of the directors, at a meeting 
when he was absent, his name was put on, and shares allotted him. Held, that 
he was not a contributory. As director, he was not presumed to know the con- 
tents of the company’s books. — In re Wincham Shipbuilding, Boiler, § Salt Co. 
Hallmark’s Case, 9 Ch. D. 329. 

4. P., J., & W. were made and acted as directors of a company, and sub- 
scribed for shares, but had never paid any thing. They personally guaranteed 
a loan from a bank tothe company. The bank got judgment against them, 
and thereupon the directors of the company resolved that ‘‘ in order to reduce 
the balance at the’’ bank, the directors be recommended to pay for their 
shares, ‘‘ as contemplated in the company’s prospectus,’’ and as authorized by 
the articles. At the same time, it was voted to sell out the property of the 
company and discontinue business, and this was done. P., J., & W. paid for 
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their shares, and this sum was passed to the company’s credit at the bank. On 
winding up, held, that, by this payment, P., J.,& W. had discharged themselves 
as guarantors and committed no breach of trust towards the company. — In 
re Wincham Shipbuilding, Boiler, § Salt Co. Poole, Jackson, §& Whyte’s Case, 
9 Ch. D, 322. 

5. A contributory cannot set off a debt due him from a company in volun- 
tary liquidation against a claim for calls, whether made before or after the 
liquidation. Brighton Arcade Co. v. Dowling, L. R. 3 C. P. 175, criticised. — 
In re Whitehouse, 9. Ch. D. 595. 

6. The articles of a company provided that no person should ‘be eligible 
as director, unless he holds, as registered member in his own right, capital of 
the nominal value of £500.” The plaintiff, a registered shareholder to that 
amount, mortgaged his shares, though they still stood in his name, and he was 
subsequently elected director. The mortgagee by mistake, as plaintiff said, 
subsequently had the shares transferred to his name, and the other directors 
refused the plaintiff a seat. Held, that he could have an injunction against 
them for excluding him, and that the article did not mean that the shares 
should be held in beneficial ownership. — Pulbrook v. Richmond Consolidated 
Mining Company, 9 Ch. D. 610. 


ConpiTi0n. — See Contract, 1, 2; SALE, 2. 
Construction. — See Contract, 3; Sr1sin; Trust, 1; W111, 2, 3, 6, 11. 
Constructive Tota Loss. — See INsuRANCE, 2. 


ConTRACT. 


1. Eight persons made an agreement to convey certain land to two of their 
number by an absolute deed, and that the two should sell the same in lots and 
hold the proceeds in trust for the eight. The defendant, in April, 1875, made 
a verbal offer to W., agent of the owners for the sale of the lots, for some of 
them. W. told him that he must purchase subject to certain conditions 
printed on a plan of the lands, and which W. made known to him. The last 
condition was to the effect that each purchaser should sign a contract embody- 
ing the conditions, the payment of a deposit, and the completion of the pur- 
chase within two months from the date of the contract. W. promised to 
lay the offer before the ‘‘ proprietors ’’ and soon after wrote the defendant that 
the ‘‘ proprietors ’’ had accepted the offer, and asking about his wishes as to 
the title. The next day defendant wrote in reply, saying that, unless he was 
at liberty to build or not (referring to one of the conditions), the offer had 
better be reconsidered. The next day W. answered, saying that the accept- 
ance was unconditional, and the defendant could do as he pleased about 
building. Soon after, the defendant wrote, declining to go on. On a suit for 
performance, held, that the correspondence constitufed a contract, and the provi- 
sion as to signing a formal contract was not a condition precedent, and did not 
suspend the contract made. The designation of W.’s principals as the ‘‘ pro- 
prietors’’ was sufficient to satisfy the Statute of Frauds. — Rossiter v. Miller, 3 
App. Cas. 1124; s. c. 5 Ch. D. 648; 12 Am. Law Rev. 316. 

2. The defendant, a builder, made a tender to do work, giving sufficiently full 
particulars, in the opinion of the court, to designate the conditions definitely 
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enough. The plaintiff, an architect, answered, accepting the tender, and added 
that his solicitors would ‘‘ have the contract ready for signature in a few days.”’ 
Defendant, finding he had made a mistake in his tender, withdrew it. Held, 
that the tender and acceptance made a contract, the document to be made by 
the solicitor being merely to put the contract in form. — Lewis v. Brass, 3 
Q. B. D. 667. 

8. A contract for building iron buildings, for a lump sum of £25,000, pro- 
vided that the owners might make alterations or additions therein, allowing 
therefor at schedule rates; but that a written order of their engineer, authoriz- 
ing the changes, should be requisite in all cases to bind them beyond the 
written contract, and ‘‘ no allegation, by the contractors, of knowledge of or 
acquiescence in such alterations or additions on the part of the’’ owners, 
should be “available as equivalent to the certificate of the engineer, or in any 
way superseding the necessity of such certificate as the sole warrant for such 
alterations.’”” No payment was legally due till the work was done; but pay- 
ments up to a certain percentage of the work done might be made on the cer- 
tificate of the owner’s engineer. As to castings, payment might be made to 
within twenty-five tons of the whole amount furnished to the time of such 
payment, the engineer to certify approximately the amount so furnished, from 
time to time, as a basis of payments; but the owners were never to be liable 
for more weight than was specified in the drawings making part of the con- 
tract. The contractors found it not feasible to cast certain mouldings of the 
weight specified, and, after stating the case to the owners, made them heavier, 
and the engineer, in his return certificate, returned the weight furnished, as 
thus increased. In an action by the contractors, for extras beyond the con- 
tract, by reason of these heavier castings, held, that no recovery could be had 
beyond the contract price; the certificate of the engineer, made with reference 
to the payments, did not amount to a written order authorizing alterations 
under the contract. — The Tharsis Sulphur § Copper Co. v. M’Elroy, 3 App. 
Cas. 1040. 

See Saxe, 1; Soxicrror, 3. 


ContrispuTory. — See Company, 1, 3, 4, 5. 
Conversion. — See VENDOR AND PURCHASER. 


Costs. 

1. The Court of Appeals held that a bill for short-hand notes of proceed- 
ings on a hearing before the Vice-Chancellor could not be allowed under a 
general order for costs, notwithstanding that the solicitors of the parties had 
agreed to have the bill included. — Ashworth v. Outram, 9 Ch. D. 483. 

2. Brief copies of short-hand notes for the use of counsel, on a reference, 
will not be allowed under an ordinary order for costs, where not especially 
mentioned, and in the absence of any agreement of the parties. — Wells v. 
The Mitcham & Wimbledon District Gas Light Co., 4 Ex. D. 1. 

See HusBanp anv WirFE; SoticirTor, 2. 


CovENANT. 


The trustees for sale of a mansion house and land connected, sold, in 1845, 
two pieces thereof to S., who covenanted with the trustees and their assigns 
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not to build on the lands within a certain distance of a road leading ‘to the 
mansion house and property belonging to the said trustees,’’ and made certain 
other covenants, looking, as the trustees asserted, to the preservation of the 
whole property for purposes of private residences; but it was not stated that 
the covenants were for that purpose. The trustees afterwards sold other pieces 
under similar conditions. In 1854, the trustees sold the mansion-house estate 
to B., and in 1870 his devisees sold it to the plaintiffs. These conveyances 
contained no covenants like those in the deeds to S., but contained other re- 
strictive covenants. They did not refer to the conveyances to S., nor to any of 
the other conveyances. Meantime, the devisee of S. sold a part of his pur- 
chase to G., who in turn sold to the defendants. The deed to G. contained sub- 
stantially the same covenants as were found in the deeds of the trustees to S. 
The plaintiffs sued the defendants, on the original covenants, for carrying on 
manufacturing on their property in violation of the covenants, by which the 
mansion house was injured, and the whole ‘property diminished in value for 
private residences. There had been nothing said, when B. bought of the trus- 
tees or sold to the plaintiffs, about the purchasers having the benefit of the 
covenants made by S. with the trustees. Held, that the plaintiffs could not 
sue the defendants on the original covenants in the deeds to S., although they 
were the assigns of the trustees. — Renals v. Cowlishaw, 9 Ch. D. 125. 
See LEAsE; MortGaGE, 1; SETTLEMENT, 1, 3. 


Crepitor. — See FRAUDULENT CONVEYANCE. 


FOR APPREHENSION OF. 

G. committed forgery and absconded, and a reward was offered by the 
defendants. The handbills stated the facts, and that £200 reward would be 
paid ‘‘ to any person or persons giving such information to A., superintendent 
of police at D., or to H., superintendent of police at W., as will lead to the 
apprehension of the said G.’’ The plaintiff was chief constable at E., and a 
man presented himself there before him, and said, ‘* You hold a warrant for 
me; I am wanted for forgery.’’ Plaintiff asked his name, and the reply was, 
** You know already and hold a warrant.’’ Plaintiff thought the man was 
drunk, left him alone in a private room, and examined a newspaper, where he 
found the advertisement, ‘* G. wanted for forgery,’’ and, getting the man to 
remove his hat, recognized him, from the description, to be G. Thereupon he 
telegraphed to A. at D., ‘*Do you hold warrant for apprehension of G. for 
forgery ?’’ The reply was, ‘I still hold warrant for G., and I should like him 
to be apprehended.”’ Plaintiff then ‘‘ apprehended ”’ G., and he was convicted. 
Heid, that plaintiff was not entitled to the reward, as G. surrendered himself. 
— Bent v. Wakefield Bank, 4C. P. D. 1. 


DamaGes. —See NEGLIGENCE, 1; VENDOR AND PuRCHASER, 1. 


DEBENTURE STOCK. 

‘*Debenture stock [i.e. preferred stock] is a charge on the net profits and 
earnings of a trading corporation and is no more land, tenement, or heredita- 
ment, or any interest in land, tenement, or hereditament, or charge or incum- 
brance affecting land, tenement, or hereditament, than the share stock in such 
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corporation is, or a bond or other debt due from a man who has got real prop- 
erty is.” Semble also the same as to debentures. Ashton v. Langdale, 4 
DeG. & Sm. 402; and Chandler v. Howell, 4 Ch. D. 651, overruled. — Attree v. 
Hawe, 9 Ch. D. 337. 
Decree. — See EvipEnce, 3. 
Deray. — See FraupuLENT ConveYANCE; INJUNCTION, 1. 
Demurrer. — See Limitations, STATUTE OF. 


Director. — See Company, 2, 3, 4, 6. 


Domicite. 

A Frenchman came to England in 1844, while still young, and lived there 
till his death in 1872. He was a shopman till 1851, when he formed a part- 
nership with an Englishman, in the French form. ‘He married an English 
Protestant in 1852, in a Protestant church, and without Catholic rites, though 
he was a Catholic. His wife died the next year. In 1853, he formed another 
partnership with an Englishman. In 1863, the partnership was renewed for 
ten years longer. In 1856, he married a Protestant whose father was French 
and mother English. They had three children, all brought up as Protestants, 
though the eldest, a son, was baptized in the Catholic form. For his second 
marriage, he got a certificate from the French consul. Beyond that, he took 
no step to have his marriages conform to French law. Before his first child 
was born, he made a will, invalid by French law, giving all his property to his 
wife. In 1872, he made another will, making use of provisions of English 
law and repugnant to French law. In the conduct of his business, the Paris 
branch was managed by an agent, and he only went there for visits of a few 
weeks atatime. There were in evidence some depositions of witnesses, that 
they had often heard him express an intention and a desire to return to France, 
and that in the Franco-German war he was patriotic and wished to join the 
French army. He refused to be naturalized, never leased a house for more 
than three years and said there were many advantages in being an alien, among 
them freedom from serving on the jury. Held, chiefly on the strength of his 
marriages, that he had acquired an English domicile and abandoned his domi- 
cile of origin, and his estate was to be administered without regard to the 
law of France. — Doucet v. Geoghegan, 9 Ch. D. 441. 


Drawer. — See Bitts anp NoreEs. 
Easement. — See 1. 


EcciesiasticaL Law. 


1. The Court of Arches has no jurisdiction to suspend a clerk in orders, ab 
officio et a beneficio, for disobedience to a monition from that court, to abstain 
from certain illegal practices in the services of the church. Rule to Lord Pen- 
zance, Official principal of the Arches Court, of Canterbury, and one Martin, to 
show cause why a writ should not issue to prohibit that court from enforcing 
such a degree of suspension against the Rev. Alexander H. Mackonochie, clerk. 
Held, by Cocxsurn, C. J., and Mrttor, J. (Lusna, J., dissenting), that the 
writ should issue. (Cf. Martin v. Mackonochie, L. R. 3 P. C. 409, and Hebbert 
v. Purchas, L. R. 4 P. C. 301.) — Martin v. Mackonochie, 3 Q. B. D. 730. 

VOL. 33 
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2. In a criminal suit under the Church Discipline Act (3 and 4 Vict. 
e. 86), the Arches Court had suspended the delinquent clerk ab officio et a bene- 
Jicio, for six months, for certain illegal practices in the church service, and a 
motion was made to enforce the suspension, on the ground that the clerk had 
repeated the offence; and, while the case was pending, the Queen’s Bench, in 
Martin v. Mackonochie (3 Q. B. D. 730), decided that such suspension was be- 
yond the jurisdiction of the Arches Court. Held, that though the Arches Court 
protested against that decision, it would ‘hold its hand”’ and * decline to 
proceed to compulsory measures at present.’? (Cf. Combe v. Edwards, L. R. 
4 A. & E. 390; 2 P. D. 354.) — Combe v. Edwards, 3 P. D. 103. 
EquiTABLE MortGaGe. — See MortGacGeE, 5. 
Estate Tai. — See SETTLEMENT, 4. 


Estorret. — See Company, 1; Mortaace, 1. 


1. S., with two friends, F. and D., went to the L. railway station to see a 
friend off for D., on the up-train from K. to D., at 11.30, p.m. As the train 
for D. was coming up, S. crossed the road to the ticket-office for his friend’s 
ticket. When he had got it, and started to return, the D. train had come in, 
and was stationary, on the up-track. He crossed again, this time below the 
train, at the L. end, so that, when he was behind it, he could not see either 
track at the D. end of the station. As he stepped from behind the D. train, 
upon the down-track, an express train for K. struck and killed him. F. and 
D. and the friend, who remained on the side opposite the ticket-office, swore 
they heard no whistle, though they were very near, and D. said he saw the 
train and heard it ramble, but heard no whistle. Employés of the road said they 
heard the whistle, and the engineer of the express train said he whistled as usual, 
according to a rule of the road. There was a notice-board at the point where 
S. crossed, warning the public not to cross there, and the railway had power to 
prohibit crossing there. But it appeared that the public disregarded the no- 
tice, and the railway never enforced the rule, but acquiesced in the violation 
of it. Held, that, on this state of facts, the case was properly left to the jury. 
The jury, not the court, is to pass on contradictory and conflicting evidence. 
Lords CoLertpGe, and BLackBurN dissented, on the ground 
that, in the most favorable view of the evidence, there was not enough uncon- 
tradicted to entitle the plaintiff to a verdict, and, in such a case, it was for the 
court to decide, and direct a verdict for defendant or a nonsuit. — 7'he Dublin, 
Wicklow, § Wezford Railway Co. vy. Slattery, 3 App. Cas. 1155. 

2. The owners of the ship G. brought an action against the ship H., for 
damages from collision. The mate of the H. made an entry, in the log, of the 
circumstances of the collision, at the time, and her master made a deposition, 
when he reached port, before the receiver of wrecks, as provided by the Mer- 
chant Shipping Act, 1854 (17 and 18 Vict. c. 104, § 448). Both the mate and 
the master had since died. Held, that the log-book and the deposition were 
both inadmissible in evidence. —The Henry Coxon, 8 P. D. 156. 

3. E., who was impecunious, consented to a decree as to a sum due from 
him to G. Subsequently a compromise was made through their respective 
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solicitors, by which G. agreed to accept a less sum in settlement, on the 
ground that E. was poor, and that his father, who was believed to have prop- 
erty, had refused to assist him, or to have any thing to do with him. Before 
this compromise was signed, E.’s father died. E.’s solicitor knew of this at the 
time of the signing, but said nothing about it, and repeated the statement as 
to E.’s poverty and his unfriendly relations with his father. G.’s solicitor 
knew nothing of the father’s death. G., thereupon, applied to have the orig- 
inal decree enforced, setting up the foregoing, and averring that as he ‘‘ was 
informed, and believed,’’ the father had died intestate, in which case E. would 
be entitled to property more than enongh to satisfy the decree. Ma.ins, V.C., 
ordered the decree to be enforced. Held, that, in such a proceeding, evidence 
on information and belief should not have been admitted; but if the court be- 
low has admitted it, the defendant should not be allowed to object to it on 
appeal. The proper course was a separate action, to try the validity of the 
compromise, but the order of Mains, V. C., being right in substance, it was 
affirmed. — Gilbert v. Endean, 9 Ch. D. 259. 
See DomicitE; Fetony; NEGLIGENCE, 2. 


ExcHAnGE, or. — See Bitts anp NorEs. 
Frere. — See SETTLEMENT, 4. 
FELLOW-SERVANT. — See MAsTER AND SERVANT, 1, 2. 


FELony. 


A clerk of a bank absconded, March 16, and, on looking over his accounts, 
it was thought he was a defaulter to the extent of £100, or thereabouts. Sub- 
sequently, on March 24, he wrote the bank, confessing to having taken about 
£8,000. Orders for his arrest were given March 26, and, two days later, a 
warrant was issued, and committed to a detective, on the exertions of the 
bank. The detective found the culprit had left England. On March 19 and 
22, the relatives of the clerk had interviews with the bankers, and one partner 
said, ‘‘ My advice is, that he should get out of the country to America or else- 
where;’’ and again, on the suggestion of the wife, that the clerk return and 
throw himself on the mercy of the bank, the partner said, ‘‘ No, if he did 
that, we should be obliged to prosecute him; if he were abroad, I don’t sup- 
pose we should trouble further for him.’”’ After that, one of the relatives met 
the culprit in England, and since then he could not be found. On bankruptcy 
proceedings against the estate of the culprit, the bank was not allowed to 
prove its claim of £8,000, on the ground that it had compounded the felony. 
Held, by Bacon, C. J., that the claim could be proven. — Ez parte Turquand. 
In re Shepherd, 9 Ch. D. 704. 


Frevupat TENvuRE. 


In Lower Canada, where the Crown took lands held in feudal tenure ac- 
cording to the law of France, all the feudal rights of the seigneur were extin- 
guished, except a right of indemnity, amounting, until 1667, in the case of 
lands held by roturiers, to one-fifth the value. — Les Seurs Dames Hospitaliéres 
de St. Joseph de L’ Hotel Dieu de Montreal y. Middlemiss, 3 App. Cas. 1102. 
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Fixtures. 

Testator gave his wife all his ‘‘ household furniture,” &c., “ within my 
dwelling-house at the time of my decease.’’ He lived in a leasehold house, 
containing tenant’s fixtures, as gas-brackets, &c., put up by himself as tenant. 
Held, that these could not pass. — Finney v. Grice, 10 Ch. D. 13. 

Fox-HuntTinG. — See TRESPASS. 
Fravups, Statute or. — See MortGace, 4. 


FRAUDULENT CONVEYANCE. 

K., the insolvent, assigned all his property to trustees, by a deed purporting 
to be by K. of the first part, the trustees of the second part, and the assenting 
creditors of the third part. The trustees were to carry on K.’s business, and 
pay all costs and charges and preferred claims, and make a dividend to all 
the creditors who gave notice. If a dividend, so assigned to a creditor, was 
not called for within a certain time, the trustees were to pay it over to K. 
Proof of debts, to the satisfaction of the trustees, was required. The assent- 
ing creditors were to indemnify the trustees for all loss or damage to which 
they should become liable. Subsequently, the defendants, who were not par- 
ties to the above arrangement, got a judgment against K., and levied on a 
writ of fi. fa. on property in the hands of the above trustees. The debtor had 
procured the above arrangement by assignment, fearing attachments by the 
defendants, among other creditors. Held, that the transaction was fraudulent 
and void, under 13 Eliz. c. 5., and the defendants’ levy was good. — Spencer 
vy. Slater, 4 Q. B. D. 13. 

FRAUDULENT PrererEnce. — See Company, 4. 
GAVELKIND. — See WILL. 
Guaranty. — See Company, 4. 
Herr-at-Law. — See Wit, 11. 


Hotcupot. — See ADVANCES. 


HvusBaANpD AND WIFE. 

By the Divorce Acts (20 and 21 Vict. c. 85, and 21 and 22 Vict. c. 108), a 
husband is liable for certain statutable costs of his wife, when suing for a di- 
vorce. Held, that a wife’s solicitor might sue him also at common law for 
extra necessary costs, as for necessaries. — Ottaway v. Hamilton, 3 Q. B. D. 393. 

See PLeapinG AND Practice; Trust, 2. 

Income. — See ANNUITY. 
InporseR. —See Bitts AND NorEs. 


INFANCY. 

By the Infants’ Relief Act, 1874 (37 and 38 Vict. c. 62, § 2), it is provided, 
that ‘no action shall be brought whereby to charge any person upon . . . any rat- 
ification, made after full age, of any promise or contract made during infancy.” 
Defendant, on October 14, 1876, while an infant, formally offered to marry the 
plaintiff, and was accepted. March 8, 1877, he came of age, and the relations 
of the parties continued the same, as shown by affectionate letters between the 
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two. No new promise was otherwise shown, and Sept. 24, 1877, he broke the 
engagement. Held, that no action could be maintained. — Cozhead v. Mullis, 
8C. P. D. 439. 

INJUNCTION. 


1. Where the court was of opinion that the defendant was attempting to 
represent to the public that he was carrying on the business of which the 
plaintiff was proprietor, held, that the fact, that plaintiff had known the facts 
for three years before beginning suit, was no bar to his right to an injunction. 
It is a matter governed by the Statute of Limitations only. — Fullwood y. Full- 
wood, 9 Ch. D. 176. 

2. A railway company contracted to purchase a piece of land of plaintiff for 
its road, entered and built and opened their road over it, but did not pay the 
price nor the interest-money on the price. In an action for specific perform- 
ance, and for an injunction against running trains over the land, and for a re- 
ceiver, before decree, the application for the interlocutory injunction was held 
monstrous, and refused. — Latimer v. Aylesbury & Buckingham Railway Co., 
9 Ch. D. 385. 

INSURANCE. 

1. Action, by the assignee of a life-policy, against the insurance company. 
The company pleaded that they had paid the money due on the policy into 
court, under the Trustees Relief Act; that the policy said it was “liable to be 
paid and made good ”’ out of the stock and funds of the company. Held, that 
the company was a mere debtor and not a trustee, and it must pay over the 
money to the claimant as matter of law. — Matthew v. Northern Assurance Com- 
pany, 9 Ch. D. 80. 

2. The assured had information that the ship insured was in great danger 
of becoming a total loss, and the result was that the condition of the ship was 
such as to have entitled him to claim as for a constructive total loss, and the 
ship was afterwards properly sold as in case of constructive total loss. He 
failed, on receiving his information, to give prompt notice of abandonment, and 
of a claim for constructive total loss. Held, that he could not recover from the 
insurers. The doctrine of notice of abandonment, in such a case, is part of 
the contract of indemnity. — Kaltenbach v. Mackenzie, 3 C. P. D. 467. 

See Mortaace, 5; TAxeEs. 


INTENTION. — See DomIcILe. 
Issur. —See WILL, 5. 


JURISDICTION. 

1. A patentee of certain shells obtained an injunction against the agents of 
the Mikado, a foreign sovereign, against putting some of these shells on board 
some war-ships belonging to the Mikado, and lying in an English port. The 
shells were made in Germany, and bought and paid for there. The Mikado ap- 
plied to be admitted a defendant, and, having been made one, he applied, by his 
agent, to have the shells delivered up to him. Granted. The Mikado did not 
waive his rights as sovereign by becoming a defendant. —Vavasseur v. Krupp, 
9 Ch. D. 351. 


YIIM 
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2. Acourt of bankruptcy ought to admit a creditor to the proceedings, if he 
is willing to come in, and encourage him to come in, though he is not amena- 
ble to the jurisdiction of the court. — Ez parte Fletcher. In re Hari, 9 Ch. D, 
381. 


See ADMINISTRATION; EccLEsIASTICAL Law, 1, 2. 
Jury. — See EvipEnce, 1. 
Lacues. — See MortGace, 3. 
Law Anp Fact. — See Evipence, 1. 


LEASE. 


July 16, 1861, B. made a contract with R. and F., to grant them an under- 
lease of premises then leased and occupied by B., for the residue of the term, 
for which B. held the same, except the last ten days; the underlease to contain 
covenants and clauses similar to those in B.’s lease, and R. and F. to exe- 
cute a counterpart of such underlease, without requiring any evidence of B.’s 
title. In pursuance thereof, B.’s solicitor prepared a lease for twenty-three 
years less ten days, with a covenant, inter alia, for quiet enjoyment for that 
time. R. and F. did not compare the underlease with B.’s lease. It turned 
out that the latter had only sixteen years torun. Held, that R. and F. had no 
remedy. They had been negligent in not inspecting the lease, and the rule of 
caveat emptor applied. — Besley v. Besley, 9 Ch. D. 103. 

See SALE, 2. 

Lecacy. —See Set-orrF; Trust, 


Lipset. — See SLANDER. 


Lrirations, STATUTE OF. 
A partnership between N. and C. terminated in 1861, when C. acknowl- 
edged a debt on balance due from him to N., of £787, and promised to pay it 
in a month, but had never paid it. Since then, N. had importuned him to 
enter inté the partnership accounts and pay him; but C. had refused, and 
finally repudiated the debt and liability. N. brought suit, setting up these 
facts, and C. pleaded the Statute of Limitations by demurrer. Held, that the 
statute was a defence, and that it could be pleaded by way of demurrer. 
Miller v. Miller, L. R. 6 Eq. 499, criticised. — Noyes v. Crawley, 10 Ch. D. 31. 
See InsuncTion, 1; MorteaGe, 2. 


LiquipatTion. — See BANKRUuPTCY, 2. 
MarriaGe. — See Domicite; INFANCY. 
MarriaGE SETTLEMENT. — See SETTLEMENT, 1. 


Marriep WomEN. 

An application by a woman, aged fifty-four years and six months, who had 
been married three years and had no children, for payment to her of a fund of 
which she had the life-interest, remainder to her children, was refused. — Croz- 
ton v. May, 9 Ch. D. 388. 


See HusBaAND AND WirkE; PLEADING AND PrRAcTICE; SETTLEMENT, 4; 
Trust, 2. 
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MASTER AND SERVANT. 


1. The defendants had a wharf on the Thames, where coal was brought in 
barges, to be used in their business of brewers. A gang of men unloaded the 
barges at 1s. 9d. a ton, paid by the defendants. One A., a servant of the de- 
fendants, hired the plaintiff to work in the gang. A. was charged with get- 
ting the barges discharged, and either he or some other of the gang received 
the money in the lump from the defendants, and distributed it to the men 
who did the work. He hired the men; but they could not be dismissed with- 
out reference to the defendants. In the course of his work, the plaintiff was 
injured by a barrel negligently let fall upon him by another servant of de- 
fendants engaged in moving barrels at a point where the plaintiff had often 
been, and knew what was going on. Held, that the defendants were not 
liable. The plaintiff was their servant, and not A.’s., and, though not en- 
gaged in the same work, he and the servant whose negligence caused the 
injury were fellow-servants. A. was a foreman, not a sub-contractor. — 
Charles v. Taylor, 3 C. P. D. 492. 

2. At L. there are two railway stations, that of the N. Railway, and that of 
the defendant, abutting on each other and heaving parallel lines of rails, with 
signals and points governing the entrance of trains, worked by signal-men 
whose duty is common to both stations. S., a signal-man, was hired and 
paid by the N. railway and wore its uniform. His duties were, however, 
common to the two railways, though he did not know that fact when he was 
appointed. In the discharge of his duty, S. signalled an engine of defendant 
coming towards the station on the N. company’s arrival rails, with an N. com- 


pany truck, to go on the defendant’s departure-rails. The driver did so, and 
ran in, and then reversed and ran out on the other track, and negligently 
struck and killed S., without any negligence on the part of S. Held, that the 
defendant company was liable. — Swainson v. The North Eastern Railway Co., 
3 Ex. D. 341. 


MIspEscrIPTION. — See WILL, 10. 


MortTGAGE. 

1. D., having no right or title in certain premises, mortgaged them to the 
plaintiff by producing forged deeds. The mortgage contained no recitals, but 
there were the usual covenants of mortgagor’s title, and a covenant that he 
‘‘had full power to grant and convey the said premises in manner aforesaid.’’ 
Subsequently D. acquired the legal estate, and then mortgaged the property 
to the defendant, who had no knowledge of the previous mortgage. Held, 
that the implication, in the covenants of the mortgage to the plaintiff, as to 
the legal seisin of the mortgagor, D., did not amount to such an exact aver- 
ment of title as to create an estoppel to deny it, against him and those claim- 
ing under him; and the defendant was entitled as against the plaintiffs. 
— General Finance, Mortgage, and Discount Co. v. Liberator Permanent Benejit 
Building Society, 10 Ch. D. 15. 

2. A. W. bequeathed her residuary personal estate, consisting of a mort- 
gage on real estate of £3,000, to trustees for the benefit of several persons, and 
in reversion for W. H. The trustees continued to let the,property lie in the 
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mortgage. In 1861, W. H. mortgaged his reversionary interest, to secure a 
debt and interest. In 1871, he died, having paid no interest on the debt, and 
without other property than the reversion. In 1877, the reversion fell in. 
Held, that the mortgagee was entitled to interest from the date of the loan, 
out of the fund. W. H.’s mortgage was not a charge on real estate within 
the Statute of Limitations, 3 & 4 Will. IV., c. 27. — Smith v. Hill, 9 Ch. D. 
143. 

3. B. & S., partners, petitioned in liquidation. B. had personal assets, 
consisting of household furniture in his dwelling, and personal creditors. The 
joint creditors granted a discharge. B.’s separate creditors never had. The 
trustee in liquidation for the firm suffered B., by indulgence, to retain his 
furniture in his house, and B. subsequently mortgaged it to the defendants, 
who took possession, and B. afterwards filed another petition. The second 
trustee laid no claim to the furniture, and, the defendants having sold it, the 
first trustee sued for the proceeds. Held, that he was entitled. Leaving the 
furniture with the debtor did not show laches in the trustee, such as to make 
the defendants think it was the debtor’s. — Meggy v. The Imperial Discount 
Co., Limited, 3 Q. B. D. 711. 

4. By the Bills of Sale Act, 1854 (17 & 18 Vict., c. 36, § 1), a bill of sale 
of personal property not registered, ‘shall, as against all assignees of the 
estate and effects of the person whose goods . . . are comprised in such bill 
of sale under the laws relating to bankruptcy, be null and void,’’ so far as 
regards goods ‘* which, at the time of such bankruptcy, shall be in the pos- 
session, or apparent possession, of the person making such bill of sale.’”” A 
mortgage of trade-fixtures and loose chattels was made by two partners, but 
not registered. After a year, the firm dissolved, and one went on alone. Six 
months after, he took an assignment of the other’s part of the mortgaged 
property. Three months afterwards, he went into liquidation. There was no 
evidence of consent, on the part of the mortgagee, to the transfer of posses- 
sion. Held, that the trustee in liquidation took the loose chattels and half 
the fixtures. — Ex parte Brown. In re Reed, 9 Ch. D. 389. 

5. In 1875, C. borrowed of S. £1,000, and gave a memorandum that he 
had deposited two policies of insurance on his life with S., as security there- 
for, and that, on request, he would execute a valid mortgage thereof to S. 
C. pretended that he had left one of the policies at home, by mistake, and S. 
lent the money and completed the transactions, on C.’s promise to send the 
policy next day. It turned out that the other policy had been deposited with 
one T., in 1871, by way of equitable mortgage for a loan. Notice of an ‘as- 
signment ’”’ of a policy is necessary to bind the company, by the Policies of 
Assurance Act, 1867 (30 & 31 Vict. c. 144). S. gave due notice of his trans- 
action. T. gave no notice. Held, that the transaction with S. was not an 
‘** assignment ’’ within the act, and hence T., who had possession of the 
policy, was entitled, as against S., although T. had given no notice. — Spencer 
v. Clarke, 9 Ch. D. 137. 

6. B., the plaintiff, advanced £500, through his solicitor, R., the defend- 
ant, towards a loan of £800, to one K., on a deposit of title-deeds to be made 
with B. through R. R. advanced the other £300, and took a mortgage in 
his own name. R. subsequently deposited the deeds with the U. Bank, and 


DIGEST OF THE ENGLISH LAW REPORTS. 509 


got a loan thereon of £400. The bank said they had no knowledge of B.'s 
interest in the title-deeds. R. became bankrupt. Held, that B., for his £500, 
had priority over the bank’s security. R. got from B., also, an advance on 
some houses belonging to R.’s father’s estate, the legal estate of which was 
outstanding. R.’s sister, W., was interested in the estate, and he acted as 
her solicitor. He deposited the title-deeds with B. W., becoming dissatistied 
with R.’s management, insisted on a settlement, and it was arranged that R. 
should make a mortgage of all his interest in the estate to W. This mortgage 
was put on record. R. acted as W.’s solicitor. Held, that W. must have 
been affected with knowledge of B.’s claim through employing R. as her 
solicitor, and B.’s security had priority. — Bradley v. Riches, 9 Ch. D. 189. 

7. In 1868, T. assigned in mortgage some life-policies to F. & G., his solici- 
tors. T. died in 1869 and left all his property to his wife and appointed her 
executrix. F. & G. paid themselves out of the policies and had a surplus left. 
T. had creditors and turned out insolvent. In pursuance of a suit by the 
executrix, at the instance of K., a judgment creditor, against F. & G., a decree 
was made, finding a balance due from them on a mortgagor and mortgagee 
account. The executrix then died, leaving F. as her executor, who was also 
her sole legal representative. K. was substituted as plaintiff. F. & G. wished 
to have allowed, against the balance in their hands, some simple-contract debts 
which they set up. Refused. — Talbot v. Frere, 9 Ch. D. 568. 

See Souiciror, 1. 

Name. — See W111, 12. 


NECESSARIES. — See HusBAND AND WIFE. 


NEGLIGENCE. 


1. A dock company, required, by act of Parliament, to maintain an em- 
bankment at a certain height, failed todo so. An extraordinary high tide 
came, and the water flowed over the embankment several inches above the 
height at which the company was required to keep the embankment, and 
injured the plaintiff’s property. Held, that the company was liable, but it 
might show that the damage caused by its negligence aud that caused by 
the overflow above the prescribed height of the embankment could be divided. 
— Nitro-Phosphate § Odam’s Chemical Manure Co. vy. London & St. Katharine 
Dock Co., 9 Ch. D. 503. 

2. Sewer and highway authorities made a contract for laying a sewer along 
a highway. The contractor dug a trench ten feet deep, which was filled up 
after the sewer was laid, and, on inspection by the surveyor of the said authori- 
ties, pronounced satisfactory. Some months afterwards, the plaintiff’s horse, 
passing over the highway, broke through into a hole about a foot deep, and was 
injured. No cause could be seen for the subsidence, and a few hours before 
the accident the surface of the road was intact. Held, that there was evidence 
that the work was not properly done, and the authorities were liable as for 
misfeasance. — Smith v. West Derby Local Board, 3 C. P. D. 423. 

See Evipence, 1; Lease; Master AND SERVANT, 1; Soricitor, 1, 2. 


Next or Kin. — See Witt, 11. 


Notice.—See Bitts anp Notes; Company, 1; Insugance, 2; Mort- 
GAGE, 5, 6. 
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NUISANCE. 


A yew tree planted four feet from a fence grew and expanded its branches 
beyond the fence into the plaintiff’s close, and his horse cropped the branches 
and died of the poison. The defendant knew of the growth of the tree. 
Held, that he was liable. — Crowhurst v. The Burial Board of the Parish of 
Amersham, 4 Ex. D. 5. 


Orper. — See AsSIGNMENT; CONTRACT, 3. 


PaRTIEs. 

W., claiming as next of kin, got administration, and divided the resi- 
due, and died, and afterwards the plaintiffs, claiming to be sole next of kin 
of the intestate, brought suit against W.’s executors for the amount which 
came into W.’s hands, and asked that W.’s estate might be administered, so 
far as was necessary to secure his claims, and the administrator ad litem of the 
intestate was made a party. Held, that a general administrator of the intes- 
tate’s estate was a necessary party. — Dowdeswell v. Dowdeswell, 9 Ch. D. 294. 

See PLEADING AND PRACTICE, 3. 


PARTNERSHIP. 


Under a partnership made in March, it was agreed that the accounts should 
be made up on March 25 and September 29 of each year, and, in case of 
withdrawal or death of a partner, his interest should be reckoned as of the 
last previous account-day so fixed. On the following September 29, the 
accounts were so made up, and it was then agreed that thereafter the accounts 
should be made up only once a year and on that day. The next May a part- 


ner died. Held, that his interest should be computed as of the date of March 
25 preceding and not of September 29.— Lawes v. Lawes, 9 Ch. D. 98. 
See Accounts, 2; Bitts anp Nores; Limitations, STATUTE OF. 


PARTY-WALL. 


At common law, no action lies by one co-owner of a party-wall against the 
other, for digging out the foundation for the sake of replacing it by a new and 
better one, provided the proceeding is bond side for improving the property, 
and no danger or damage attends it. — Standard Bank of British South 
America v. Stokes, 9 Ch. D. 68. 


PATENT. 


1. Action for infringement of a patent for ‘‘improvements in screws 
and screw-drivers, and in machinery for the manufacture of screws.’’ The 
question what constitutes a valid patent in point of novelty, and what consti- 
tutes an infringement, discussed. — Frearson v. Loe, 9 Ch. D. 48. 

2. Discrepancy between provisional and complete specifications. The first 
claimed for the use of a solution of gelatine and bisulphide of lime for pre- 
serving meat. The latter mentioned only the use of bisulphide of lime, with- 
out more. Bya prior patent, this substance had been used. Held, that, 
considering the evidence, the next patentees might possibly claim for the pro- 
cess described in the provisional specification, but that that claimed in the 
complete specification was not novel. — Bailey v. Robertson, 3 App. Cas. 1055. 


Piotr. — See CoLuision. 
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PLEADING AND PRACTICE. 

1. Plaintiffs claimed as owners in fee, and the defendant denied, and alleged 
that they were freehold tenants of his manor. Thereupon, the plaintiffs asked 
to inspect the manor rolls. They did not any where, even in the alternative, 
admit that they were freehold tenants. Refused. — Owen v. Wynn, 9 Ch. 
D. 29. 

2. In an action for damage to cargo, the defendant called for inspection of 
a survey of the ship, which plaintiffs replied had been procured by them for 
the purposes of the action solely. Held, that the defendant was not entitled. 
— The Theodor Korner, 3 P. D. 162. 

3. A married woman, having separate property settled to her use without 
power of anticipation, cannot be sued personally for debts contracted by her 
since her marriage, without joining her husband and her settlement trustees. 
— Atwood vy. Chichester, 3 Q. B. D. 722. 

See Evipence, 3; INsunction, 2; Limrrations, STATUTE OF; PARTIES; 
SHIPPING AND ADMIRALTY, 1, 3; Soxicitror, 2; Speciric PERFORM- 
ANCE, 2. 

Poticy. —See Morreace, 3. 
Power. — See APPOINTMENT. 
Precatory Trust. — See WILL, 9. 
PREFERENCE. — See MortGaaGe, 7. 
Prescription. —See Raitway, l. 
Presumption. — See Company, 3. 


PrincipaL AND AGENT. — See AccouUNTS. 


Priority. 

The Crown has priority, under the Companies Act, 1862, in winding up 
proceedings, as to the payment of a property tax due from the company prior 
to the commencement of the proceedings. — In re Henley, 9 Ch. D. 469. 


Prorit A PRENDRE. 

A right of profit @ prendre in the inhabitants of a parish, to take fagots 
from the common of the lord of the manor, cannot exist by custom, prescrip- 
tion, or grant, unless, by a Crown grant, the inhabitants had been incorporated. 
Such a grant of incorporation will not be presumed when there is no trace 
of its existence, especially if the user of the inhabitants claimed is incon- 
sistent with its existence. — Lord Rivers v. Adams; Same v. Isaacs ; Same v. 
Ferrett, 3 Ex. D. 361. 

Prorits.— See W111, 10. 
Promotion. — See Company, 2. 
Proor or Craim. — See Fretony. 


Quizt EnsoyMEnt. —See LEAsE. 


Raltway. 

1. A railway acquires the fee-simple in lands taken for its purposes; but the 
land must be used for those purposes. A railway cannot obstruct the windows 
of a building adjoining the railway, so as to prevent the owner from acquiring 
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an adverse right to look across the railway. An adjoining owner may acquire 
land left outside the fence enclosing the railway land, by adverse possession, 
on the presumption that the railway has abandoned it. — Norton v. London § 
North-Western Railway Co., 9 Ch. D. 623. 

2. By the Railway and Canal Traffic Act (17 & 18 Vict. c. 31, § 2), rail- 
way companies are forbidden to ‘‘ give any undue or unreasonable preference 
or advantage to, or in favor of, any particular person or company,’’ in the 
matter of carrying and forwarding freight. Respondent had a brewery at B. 
where there were three other breweries. The latter were connected with the M. 
railway. Respondent’s was not. In order to get some of the freight from the 
three breweries away from the M. railway, the appellant railway carted their 
goods from the breweries to its freight depot, free of charge, and still made 
a profit on the whole transportation. The appellant made a charge to the 
respondent and all others for the same service. Held, that this was an ‘ un- 
due preference ’’ within the act, and the respondent could recover in an action 
for money had and received, what he had paid under protest for such cartage. 
— The London §& North-Western Railway Co. v. Evershed, 3 App. Cas. 1029; 
s.c. 2 Q. B. D. 254; 3 Q. B. D. 134; 12 Am. Law Rev. 103, 737. 

See Evipence, 1; INsuncrion, 2. 

RatiFication. — See INFANCY. 

REALTY AND PrersonaLty. —See Desenture Stock; MortGace, 3; 
_ Witt, 11. 
Receiver. — See INJUNCTION, 2. 
ReaGistration. — See MortGaceE, 4. 
Revation. —See Sate, 
Reputep Ownersnip. — See Mortaace, 8, 4. 
ReEsipDENCE. — See DomicILe. 
Resipvue. — See WILL, 3. 
Restrictive Covenant. — See CovENANT. 


Reversion. — See MortGaceE, 2. 


SALE. 


1. Shares were sold by auction August 1. Under the conditions of sale, 
twenty per cent of the price was paid down. The transfer was to be made 
August 29, and the balance paid, ‘‘ when and where the purchases are to be 
completed, and in this respect time shall be of the essence of the contract.” 
If a purchaser failed to ‘complete the purchase on August 29,’’ the deposit 
money was to be forfeited. August 28, a dividend was declared. Held, to 
belong to the purchaser. — Black v. Homersham, 4 Ex. 24. 

2. C. & Co., furniture dealers, delivered furniture to R. under this agree- 
ment: R. was to pay C. & Co. £10 down, and £5 on the fourth of each suc- 
ceeding month, and also give C. & Co. his promissory notes as collateral 
security for the above payments, without prejudice to C. & Co.’s title. If C. & 
Co. removed the furniture, the notes were to be given up. R. was to pay the 
rent on the premises where the furniture was kept, promptly, and not remove, 
sell, or encumber the goods. If the notes were not paid when due, C. & Co. 


| 
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could remove the goods, and R. forfeited what he had paid, without remedy. On 
payment by R. of the full agreed value of the furniture £65, as aforesaid, the 
goods were to become his property. Otherwise, and until then, they remained 
the property of C. & Co. and were simply on hire to R. R. filed a petition in 
liquidation, and C. & Co. removed the goods, and the trustees claimed them. 
Held, that the agreement was not a bill of sale, and hence did not require 
to be registered, and C. & Co. were entitled. — Ex parte Crawcour. In re Rob- 
ertson, 9 Ch. D. 419. 
See SHIPPING AND ADMIRALTY, 2. 


SALVAGE. 

The Cleopatra, built for conveying the obelisk Cleopatra’s Needle from 
Egypt to London, was abandoned in the Bay of Biscay, and was found on her 
beam ends by the steamship Fitzmaurice, and towed safely into the port of 
Ferrol. . The court, by consent, fixed the value of the property saved at £25,- 
000, and awarded £2,000 salvage, giving £1,200 to the owner, £250 to the 
master, and the balance to the crew, according to their rank and their services 
as salvors. — The Cleopatra, 3 P. D. 145. 


SEISIN. 

In 1864, R. died intestate, being seised in fee of freehold houses. A., his 
sole heiress at law, did not enter into possession, but R.’s widow, under color 
of a pretended will, unlawfully entered and remained in possession till 1869, 
when she died, having devised the estates to the defendants, who entered and 


remained from that time in possession. A. died in 1871, and, by will dated in 
1870, devised to plaintiff ‘all real estate (if any) of which I may die seised.’’ 
Held, that the word ‘‘ seised’’ must be construed technically, and as the tes- 
tatrix had not seisin at the time of her death, the plaintiff could not recover. 
— Leach v. Jay, 9 Ch. D. 42; 8. c. 6 Ch. D. 496; 12 Am. Law Rev. 506. 


SET-OFF. 

H., by will dated in 1862, left E. property. H. died in 1875. A week 
before her death, E. had been adjudged bankrupt. He owed H. a debt con- 
tracted in 1869. Held, that there could be no set-off, but the whole of the 
legacy must be turned over to the trustee in bankruptcy. — Jn re Hodgson, 
Hodgson v. Fox, 9 Ch. 673. 

SETTLEMENT. 

1. In an antenuptial settlement, H., the intending husband, made a cove- 
nant that, in case, during the joint lives of himself and his intended wife, “‘ any 
future portion, or real or personal estate ’’ should come to or devolve upon her 
or him in her right under a certain will named, or any other will, donation, or set- 
tlement, or in any other manner, ‘‘ whether in possession, reversion, remainder, 
contingency, or expectancy,” the husband and all other necessary parties would 
concur with the wife in all reasonable acts to settle ‘‘ all such future portion, 
real or personal estate,’’ according to the settlement then being made. The 
intended wife was entitled, at that time, contingently on the happening of two 
events, to a fund, under the will named. These two events happened during 
the coverture; but the fund was not reduced to possession until after her death. 
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Held, reversing the decision of Matis, V. C., that it was not governed by the 
covenant in the settlement. — Jn re Michell’s Trusts, 9 Ch. D. 5; 8. c., 6 Ch. D. 
618; 12 Am. Law Rev. 508. 

2. G., by will, directed his trustees to hold and apply the whole residue of 
his estate ‘* for behoof of my several nieces after named and their children in 
the following proportions, viz.,’’ one-third for I. G. for life, and her child or 
children in fee; one-third for C. B. G. for life, and her child or children in fee; 
and one-third to his nieces, the four children of C. M., equally for life, and 
‘the lawful child or children... of their bodies, equally among them per 
stirpes in fee; or one-fourth part share of that said third part to the child or 
children respectively of each of my said nieces, equally among them, if more 
than one, in fee.” If I. G. or C. B. G. died unmarried, or without leaving 
children who should attain the age of twenty-one, or marry, then her share fell 
to the other. If both died, as above, then ‘their shares shall fall and accrue 
to my other nieces,’’ the children of C. M., “‘ and their children respectively, in 
life rent and fee, and equally among them per stirpes, as provided with respect 
to their own shares of my estate.’ If any of the children of C. M. should die 
as above, the survivors took his or her share in the same manner. I. G. and 
C. B. G. died without issue. One of the children of C. M. died, leaving a child 
over twenty-one and married. This child died, without issue, before I. G. and 
C. B. G. died. Held, that the legal representatives of the grandchild of C. M. 
were entitled to a share in the fee of the two-thirds, of which I. G. and C. B. G. 
had the life interest. — Taylor v. Graham, 3 App. Cas. 1287. 

3. By T.’s daughter’s marriage settlement, £500 was settled on her, and T. 
therein covenanted with the trustees to pay a further sum of £500, on the same 
terms, before a certain time, and also that on his death his executors should 
transfer to them £2,000 consols. The trust in the settlement was subject to ap- 
pointment by the daughter, with the consent of the trustees, for her for life to 
her separate use, then for her husband for life, then for all the children of the 
marriage who, being sons, should attain twenty-one or, being daughters, 
should attain that age or marry, and, if more than one, equally, with hotchpot. 
On the failure of all this, for the husband absolutely. T. paid the £500, and 
in 1871 paid £1,000 on the covenant to transfer the consols. Consols were 
then below par. The trustees released T. to the extent of £1,000 consols. In 
1873, T. made a will, and died. By the will, T. gave his trustees £2,800, in 
trust for his daughter, for her sole use for life, without power of alienation or 
anticipation, and then for her children who should attain twenty-one. He gave 
the residue to his sons. Nothing was said about paymentof debts. Held, that 
the daughter was entitled both under the covenant in the settlement and under 
the will. —Jn re Tussaud’s Estate. Tussaud v. Tussaud, 9 Ch. D. 363. 

4. By a marriage settlement made in 1817, freehold, leasehold, and other 
personal property was given in trust, to pay and apply the income in the main- 
tenance, education, and support of the children of J. M., deceased, until the 
youngest should attain twenty-one, in such shares as the trustees should think 
proper, and then to pay over the fund itself to the children, and, ‘‘in case 
either of the children of the said J. M. should depart this life without leaving 
lawful issue,’’ then to pay the fund over to third persons named. J. M. had 
two children, A. and B. A. died in 1861, having attained twenty-one, intes- 
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tate and unmarried. B. died in 1820, intestate, leaving one child, C., and 
having had no other. Held, that C. took an estate in fee under the will and 
not an estate-tail. — Olivant v. Wright, 9 Ch. D. 646. 

5. April 30, 1872, B., by deed-poll, declared as follows: ‘*‘ Whereas I am ben- 
eficially possessed of the ground-rents hereby intended to be settled, now in 
consideration of my love and affection for my wife, I do hereby settle, assign, 
transfer, and set over unto my said wife... as though she were a single 
woman... all that my share [in the ground-rents] as though she were now a 
feme sole and unmarried, and in accordance with the spirit and intention of 
the recent act of Parliament entitled, The Married Women’s Property Act, 
1870.” The deed was duly registered, and the wife, from that time, received 
the rents. Held, that though, as a voluntary assignment, it would be invalid, 
yet it amounted to a declaration of trust, and, as such, was valid. — Baddeley v. 
Baddeley, 9 Ch. D. 113. 


SHIPPING AND ADMIRALTY. 


1. A ship having been illegally arrested and brought back to port while on 
a voyage, on a warrant, held, that a new warrant to detain her, sued out by 
parties acting in the interest of the previous plaintiffs, was illegal, and must 
be vacated. — Borjesson v. Carlberg, 3 App. Cas. 1322. 

2. By the Admiralty Court Act, 1861 (24 & 25 Vict. c. 10, § 8), the court 
may order a sale, in an action of co-ownership, against the wish of the owners 
of a major part. — The Nelly Schreider, 3 P. D. 152. 

3. A foreign ship, while on her voyage from a Scotch port, but still within 


the land jurisdiction, was arrested on an action, and brought back and disman- 
tled, without the consent of the captain. Held, invalid. — Borjesson v. Carl- 
berg, 3 App. Cas. 1316. 

See oF Lapinc; CHARTER-PARTY, 1, 2, 3; CoLtis1on; EvIpENCE, 
2; InsuRANCE, 2; PLEADING AND Practice, 2; SALVAGE. 


Surp’s HusBpanp. — See CHARTER-PARTY, 3. 


SLANDER. 

An editor had been convicted of stealing feathers and had been sentenced 
to twelve months’ penal labor as a felon, which sentence he had duly served 
out. Afterwards a brother editor called him a ‘ felon editor,’’ and justified 
by asserting the above facts. Replication, that as he, the convict, had served 
out his sentence, he was no longer ‘‘ felon.’”? On demurrer, held, a good reply. 
— Leyman v. Latimer, 3 Ex. D. 352; 8. c. 3 Ex. D. 15; 12 Am. Law Rev. 502. 


SoxicrTor. 

1. W. held a mortgage for £4,600 on land, and made a further advance of 
£400, on condition that an adjoining piece of subsequently acquired land 
should be included in the mortgage. A lien on this piece for £46 was over- 
looked by W.’s solicitor, and W. had to pay this sum to clear the title upon 
a sale of the property. Held, negligence in the solicitor, and the measure 
of damages was £46.— Whiteman v. Hawkins, 4 C. P. D. 13. 

2. Where a suit was compromised, and each party was to pay his own costs, 
the plaintiff complained that, by the negligence of his solicitor, his costs had been 
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unnecessarily increased. Held, that such a question could not be considered 
on a motion for taxation of costs. — The Papa de Rossie, 3 P. D. 160. 

3. The undertaking of a solicitor to conduct the matters of a creditor in . 
bankruptcy proceedings is not necessarily an entire contract on which, accord- 
ing to the old rule, he may receive nothing except actual disbursements, until 
the business is finally concluded. — Jn re Hall, 9 Ch. D. 538. 


Sovereian. — See JuRISDICTION, 1. 
SpecraLty. — See MorteGaace, 7. 


Speciric PERFORMANCE. 


1. H. contracted with R. and L. for purchase of a leasehold. It turned out 
that L. had no interest in the property, and R. was entitled to one moiety sub- 
ject to a mortgage incorrectly mentioned in the agreement as being on the 
whole property. Held, that H. could have specific performance against R. for 
his interest. — Horrocks v. Rigby, 9 Ch. D. 180. 

2. Plaintiff claimed specific performance of an agreement which he set 
forth. Defendant objected that the agreement was not accurately set forth, 
and finally produced a document differing from that produced by plaintiff. 
The latter amended his claim with reference to the document produced by the 
defendant. By the specific performance as claimed, different and additional 
parties to those named in the agreement produced by the defendant were set 
up as purchasers. But it appeared that defendant had offered the property to 
others for the same price, from which it was inferred that the person to whom 
he should sell was immaterial to him. Held, that plaintiff was entitled to 


specific performance on his claim as amended. — Smith v. Wheatcrojt, 9 Ch. D. 
223. 


See Contract, 1; InsuNcTion, 2. 


Statute. — See NEGLIGENCE, 1; Rariway, 2. 
SratuTe oF Limitations. — See Limitations, STATUTE OF. 
Succession. — See SETTLEMENT, 2. 


Tax. 
A stamp duty on insurance policies, with a provision that the policies may 
be declared void if the stamp is not affixed, is not a direct tax. Calling ita 


‘licence ’”? does not change its character. — Quebec v. Queen Ins. Co., 3 App. 
Cas. 1090. 


See Priority. 
Tenure. — See Feupat TENURE. 
Titre. —See Morteaaes, 1. 


TRADEMARK. 
W. was an English cotton manufacturer, G., a merchant in Rangoon, and R., 
a commission merchant at Manchester. They made an arrangement by which 
W.’s goods should be shipped through R. to G., and introduced into India. 
W. was to pay G. a commission, and G., in turn, allowed R. one. R. super- 
intended the bleaching and finishing of the goods, but at W.’s expense. They 
agreed on a mark to distinguish the goods. This was made up of R.’s arms 
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and name, a symbol of an elephant before used by G., and some lettering pur- 
porting to have come from W. The arrangement was quite new. After seven 
years’ business under these arrangements, W. ceased sending goods through 
R.. and sent them through F., who retained the same device, except that the 
name of F. stood in place of that of R. R. continued to export, using the old 
device. On cross-actions for injunction, held, that nobody was entitled to the 
exclusive use of the device first used under the agreement between R., G., and 
W.— Robinson vy. Finlay. Finlay v. Robinson, 9 Ch. D. 487. 


TRESPASS. 


Appellants were fox-hunting, and, attempting to pursue the fox upon the 
land of the respondent, he resisted, and they committed an assault upon him, 
for which they were fined. Held, correct. A man has no right to go on the 
land of another in invitum for such a@ purpose. Gundry v. Feltham (1 T. R. 
$34), and remark of Brook, J. (Year Book, 12 Hen. VIII. p. 10), discussed. — 
Paul v. Summerhayes, 4 Q. B. D. 9. 


TrRovER. — See VENDOR AND PURCHASER. 


Trust. 

1. A testator left all his estate and property, ‘“‘ save and except such parts 
thereof as are hereby otherwise specifically devised ’’ to S. and F., trustees, upon 
trust to pay his widow an annuity out of the profits of his business to be 
carried on by his three sons, L., H., and S., for the benefit of uis wife and chil- 
dren, and also out of ‘ all profits arising from ’’ any part of testator’s entire prop- 


erty. He gave certain specific legacies to his children, the business to L., J., 
and S., as above, and of a certain estate called Seskin Ryan he directed the rents 
to be paid to his widow, and, at her death, the estate itself given to L., his eldest 
son. As to Seskin Ryan and some other dispositions, he said, ‘‘ I will, order, and 
direct that all the said bequests shall stand and hold good to them, L., J., and 
S., only on condition of well and truly paying the several legacies herein di- 
rected, and discharging with fidelity the different trusts by this will committed 
to them.’? He ordered a schedule of his property to be made, and then all 
such property contained therein should ‘‘ become the sole property of ’’ L., J., 
and S. as residuary legatees, ‘‘ on paying and discharging the different legacies 
and trusts in this my will.”” The widow received the rents of Seskin Ryan 
until her death in 1865. For some years before that, the business had been 
unprofitable, and the widow’s annuity had been unpaid. L. did not continue 
in the business. On the widow’s death, she left her property to her daughter, 
C. L. took possession of Seskin Ryan in 1865, and died in 1873. C. died 
subsequently, and her executors claimed payment of the unsatisfied annuity, 
on the ground that the will imposed a trust on Seskin Ryan to pay it. Held, 
that the will did not create a trust. — Cunningham v. Foot, 3 App. Cas. 974. 
2. M., trustee of a fund to pay the income to a wife for her separate use for 
life, sold out the stocks where the fund stood, and invested the proceeds in 
other stocks in the joint names of himself and the husband, at the latter’s 
request. The income was paid to the husband. The trustee died, and the 
husband sold the stocks and appropriated the money without the knowledge of 
his wife. They afterwards separated, and the wife brought an action against 
VOL, XIII. 84 
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him and the executors of the trustee. Held, that she was entitled to have the 
fund replaced, and to recover the income from the time when the stocks were 
sold by the husband. As to the dividends before that time, she was held to 
have had knowledge that the husband received them, and to have assented to 
his doing so. — Dizon v. Dizon, 9 Ch. D. 587. 

See InsuRANCE, 1; SETTLEMENT, 2; WILL, 9. 


Trustee. — See Bankruptcy, 1, 2. 
User. — See Prorit PRENDRE. 


VENDOR AND PURCHASER. 


The plaintiff, J., employed L. to make one hundred wagons at £18 each, 
according toa sample. Plaintiff had previously contracted with W. to furnish 
him the wagons at £21 10s. each. L., in turn, employed the W. Co. to make 
the wagons at £17 each. Subsequently, the W. Co. arranged with the plaintiff 
to charge him direct for the wagons. I.. assented to this. Some wagons were 
afterwards delivered by the W. Co. to the defendant railway company to the order 
of the plaintiff. The plaintiff wrote the W. Co. that the customers complained 
of the wagons, as not up to sample. Later, while thirty-eight wagons were 
lying at the station to plaintiff’s order, he wrote the W. Co., enclosing a letter 
from him to L., in which he said he would dispose of the wagons at the best 
price obtainable, as they were unsatisfactory to the buyers, and hold L. re- 
sponsible. L. had previously written the W. Co. that, as the wagons were un- 
satisfactory and not according to sample, he would have nothing more to do 
with them, and hold the W. Co. answerable. The jury found that L. rejected 
the wagons. The wagons were held by the railway company to the order of 
the plaintiff, but, in spite of express notice to deliver them to no one else, the 
company delivered them to the W. Co. In an action for conversion against 
the W. Co. and the railway company, held, that the property in the goods and 
the right to possession being in the plaintiff, he could recover against both de- 
fendants; and the measure of damages was the full value of the goods, accord- 
ing to the general rule in trover against strangers. — Johnson v. The Lancashire 
& Yorkshire Railway Co. and The Wigan Waggon Co. Limited, 3 C. P. D. 499. 

See Covenant; Insunction, 2; LEASE; Speciric PERFORMANCE, I, 2. 


Vis Masor.—See CHARTER-PARTY, 1. 
Vor Girt.— See WILL, 4. 
VoLtunTAary SETTLEMENT. — See SETTLEMENT, 4. 


Wit. 

1. A testatrix gave portions of the residue to her niece and nephew. By 
a codicil she revoked these gifts and confirmed her will. By a second codicil 
she devised certain messuages, acquired since her will was made, to her trus- 
tees for purposes specified, and added, ‘‘ In other respects, I confirm my said 
will.’’ Held, that this phrase referred to the will as altered by the first codicil, 
and the niece and nephew could not take. — Green v. Tribe, 9 Ch. D. 231. 

2. A testatrix gave ‘all the rest of my property to be equally divided be- 
tween the five daughters of ’’ S. and M. L. At the date of the will, S. and 
M. L. had five daughters and no more. Two of these subsequently, and to the 
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knowledge of the testatrix, died before her. Held, a gift to the five, persone 
designate, and not as a class. — In re Smith’s Trusts, 9 Ch. D. 117. 

3. O. died in 1860, leaving a will made in 1859, by which he gave all the 
estates of which he should be seised or possessed in trust as follows: to leave 
his wife the use of the dwelling-house; to convert the personalty into money, 
pay his debts, except a mortgage debt on a leasehold farm at C., given to his 
son, J. O.; to invest the proceeds, and pay the income to his wife for life or 
until her marriage. She was to maintain the children, and if J. O. attained 
twenty-one before he came into his estate at C., she was to allow him £40 a 
year out of the income, so long as she should be entitled to it. At her decease, 
the trust was, to assign his leasehold estate at C. to J. O., subject to the mort- 
gage, and charged with the ‘‘ annuity of £9; now charged thereon in favor of 
my sister.”’ If the son, J.O. died under twenty-one without leaving children, 
there was a gift over. Then came a direction to sell all the testator’s real and 
personal property, ‘‘ except the leasehold at C., bequeathed to” the son, J. O., 
for the benefit of all the children, except J. O., living at testator’s decease, 
and attaining twenty-one. If the wife wanted to carry on the farm at C. with 
J. O., she was to be at liberty to do so, and she could control all the stock for 
that purpose, and at her death or marriage the trustees were to sell it for the 
benefit of the children, except J. O. O., at the date of the will, had one son 
and three daughters. He had two leaseholds at C., one subject to the annuity 
of £9, the other to the mortgage mentioned. After the date of the will, he 
bargained for another leasehold at C., adjoining the others, but died before 
the conveyance was completed. J. O. died before his mother, having attained 
twenty-one. Held, that all the leaseholds at C. went to J. O., and the £40 a 
year must be paid to his representatives until the death or marriage of his 
mother. — In re Ord, deceased. Dickinson v. Dickinson, 9 Ch. D. 667. 

4. B. bequeathed £500 ‘‘ to the incumbent for the time being of U.... 
the income to be applied, when necessary, in keeping in good repair the grave 
and the railing and tombstone of my late father, and the remainder of such in- 
come to be applied by such incumbent, for the time being, in providing wine 
and bread for the sick poor of U.”’ Held, that the gift for the grave being 
void, the whole was applicable to the charity. — In re Birkett, 9 Ch. D. 576. 

5. H., by will, gave ‘‘ the sum of £100 to each of the children of my niece, 
E., who shall live to attain the age of twenty-one years.’’ E. was living at 
the death of H., and had no children. Held, that children born after the tes- 
tatrix’s death could not take. The rule, based on convenience, that under a 
gift of a fixed sum to each of a class at a future period, no one of the class, 
born after the death of the testator can be admitted, was applied. — Rogers v. 
Mutch, 10 Ch. D. 25. 

6. H., by will dated March 6, 1828, gave a fund, in trust, to his wife for 
life, after her death to F. for life, and at his death, “in trust for the lawful 
issue of the said F. surviving him, equally to be divided between them if more 
than one, share and share alike, and if but one, then for such only child, that 
is to say in trust,’’ till death or marriage. ‘And, in default of issue of said 

F. becoming entitled to the said’’ fund, to such persons as his wife should 
appoint. H. died in 1828, his widow in 1835, and F. in 1875, leaving ‘* issue 
surviving ’’ him, a son, a daughter, six children of a deceased son, and four of 
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a deceased daughter. J/eld, that, in the connection, “ issue ’’ meant ‘‘ children,” 
and the surviving son and daughter of F. took to the exclusion of the children 
of the deceased son and daughter. — Jn re Hopkins’s Trusts, 9 Ch. D. 131. 

7. B., by his will, gave his wife all his personal estate, including all his 
farming implements and stock, live and dead, for her life, without impeach- 
ment for waste or liability on account of diminution or depreciation, and after 
her decease he bequeathed the rest and residue of his personalty upon trust for 
his children. Held, that the wife took an absolute interest in the farming-im- 
plements and stock. — Breton v. Mockett, 9 Ch. D. 95. 

8. Trust to divide the fund into three parts, and pay ‘‘ one-third part to 
the heirs or next of kin of T. L.’? Held, a gift to the statutory next of kin of 
T. L., as a class. — In re Thompson’s Trusts, 9 Ch. D. 607. 

9. P., by will, gave his wife the whole of his real and personal property for 
her sole use, after payment of his debts, and added, ‘‘ It is my wish that what- 
ever property my wife might possess at her death be equally divided between 
my children.”? Held, that she took absolutely, unaffected by any trust for the 
children. — Parnall y. Parnall, 9 Ch. D. 96. 

10. C. bequeathed a newspaper to trustees, to carry on the business, and pay 
one-fourth of the net profits to C. for life, and on his death to C.’s wife. The 
trustees were to have sole power and discretion as to carrying on the business 
and declaring profits. They were to draw up a balance-sheet every January, 
showing the profits for the year ending December 31. The trustees notified 
C. and the other beneficiaries that they would, in future, make a half-yearly 
division of profits on June 30 and December 31 of each year. C. was paid his 
portion of the half-yearly profit June 30, 1877, and died December 23, 1877. 
Held, that the wife was entitled to the whole one-fourth of the profits declared 
December 31, for the half year from June 30. — Jn re Cox’s Trusts, 9 Ch. D. 
159. 

11. E. died in 1860. By her will, dated in 1836, she gave all her real and 
personal property, subject to her debts and legacies, in trust, for her five sisters, 
M., 8., C., H., and L., for life or until marriage, with survivorship contingent 
on these events, and, upon the death or marriage of all her sisters, the property 
to be equally divided among all her ‘‘ brothers and sisters then living, or their 
heirs.’’ She had had six brothers and six sisters. Two brothers and one sister 
died before the date of the will. One brother died in infancy before the birth 
of E. The other brothers and sisters survived her, and the last survivor, H., 
died in 1877, a spinster. In a suit to have the rights of claimants determined, 
held, that all the property was effectually given in the will, since the word 
‘‘or’’? in the remainder-clause was to be taken literally; that ‘* heirs’? meant 

statutory next of kin as to the personalty, and heirs-at-law as to the realty; that 
nobody could take through the infant who died before E. was born; that the heirs 
and next of kin of the brothers and sisters who died before E. died were to be 
fixed as at the death of E. ; that the heirs and next of kin of the brothers and sis- 
ters who survived E. were to be taken as at the respective deaths of those through 
whom they claimed, and that as fixed by these rules all the heirs and next of 
kin of the brothers and sisters, except the infant, were entitled. (De Beauvoir 


v. De Beauvoir, 3 H. L. C. 524, considered.) — Wingjield v. Wingfield, 9 Ch. 
D. 658. 
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12. G., by will dated in 1840, devised his freehold to ‘* William G., the eldest 
son of his’’ nephew, J.G. J. G. had two sons, John, aged ten years, and Wil- 
liam, aged eight. The only land the testator had was gavelkind land. Held, 
that it was a devise to William. "The devise was to him and the heirs of his 
body, with a devise over to the testator’s right heirs. William died without 
heirs of his body. Held, that the property went according to the common law, 
and not according to the custom of gavelkind. — Garland v. Beverley, 9 Ch. 
D. 213. 

See Apvances; ANNUITY; Fixtures; SEIsin; SETTLEMENT, 2, 3; 
Trust, 1. 


Winpine Ur. — See Company, 8, 4. 


Worps. 
‘“* Apprehension.”? — See CriminAL, REWARD FOR HIS APPREHENSION. 
‘* Brothers and Sisters then living or their Heirs.’? —See Wit, 11. 
Children — Issue.’? — See W111, 6. 
** Felon Editor.’? — See SLANDER. 
‘* Furniture.’? — See Fixtures. 
Seised.’? — See SEIsin. 


Undue Preference.’? — See Rattway, 2. 
“ Without having lawful Issue.’’ —See SETTLEMENT, 4. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 55 Alabama; 32 Arkansas; 16 Florida; 
10 and 11 Heiskell (Tennessee); 85 Dlinois; 58 and 59 Indiana; 124 Massa- 
chusetts; 37 Michigan; 66 Missouri; 70 New York; 79 North Carolina; 30 
and 31 Ohio State; 85 Pennsylvania State; 8 South Carolina; 48 Texas; 
4 Texas Court of Appeals; 50 Vermont; 9, 10, and 11 West Virginia; and 44 
Wisconsin. ] 
AcTION. 

A child attending a public school was injured by reason of the defective 
and unsafe condition of the building in which the school was kept. Held, 
that she could maintain no action against the school board of the city, incor- 
porated for the care and management of the public schools. — Finch v. Toledo 
Board of Education, 30 Ohio St. 37. 

See ALrmony. 


ADMINISTRATION. — See ExEcurTor. 
Apmission. — See EvipENcE, 1; Limitations, 2. 


AGENT. 
A voluntary association of many persons adopted by-laws, assumed a name, 
chose officers and directors, divided their joint property into shares, and organ- 
ized themselves like a corporation, but were not incorporated. By vote, they 
authorized the directors to borrow money; and the directors did so, and by 
their authority the treasurer gave a promissory note for the money, purporting 
to be the promise of the association, and signed ‘‘ A. A., Treasurer.”” Held, 
that all the members of the association were liable on the note. — Walker v. 
Wait, 50 Vt. 668. 
See Birt or Lavine; Insurance (Fire), 2, 4. 


ALIMonY. 

A court, having jurisdiction in the premises, granted a divorce and alimony; 
and required a bond to be given to secure payment of the alimony. Held, 
that leave of the court was necessary before bringing an action on the bond in 
another court, and that the want of such leave was fatal to the action, if ob- 
jected in any stage of it, and was not merely matter of abatement. (One judge 
dissenting.) — Guenther v. Jacobs, 44 Wis. 354. 


ALTERATION OF INSTRUMENTS. 


A note was indorsed by the payee and another person. The maker, in 
good faith, but without the knowledge of the indorsers, inserted the name of 
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the second indorser as a payee in the body of the note, and discounted it. 
Held, that both indorsers were discharged. — Aldrich v. Smith, 87 Mich. 468. 


ApprEAL. — See InJuncTION, 3; SURETY, 1. 
APPLICATION OF PayMENTS. — See MortTGAGE, 2. 


APPRENTICE. 

Pilots are required by statute to have served a ‘‘ regular apprenticeship of 
two years on some pilot-boat.”” Held, that the statute was satisfied by an 
actual service of two years, learning the trade on such boat, without any formal 
binding as an apprentice. — State v. Jones, 16 Fla. 306. 

See PARENT. 
ARBITRATION. 

Arbitrators under a submission in pais, containing no agreement as to costs, 
included in their award a provision that one party should pay their fees. 
Held, a valid award. — Burnell v. Everson, 50 Vt. 449. 


ASSIGNMENT. 
The proceeds of a fair are not assignable before the fair is held. — Huling 
v. Cabell, 9 W. Va. 522. 
See Conversion; DEED, 2. 


AssuMPsiIT. 
A deed conveying land was not recorded; by reason of which omission, 


taxes on the land continued to be assessed to the grantor, who paid the same, 
together with the taxes properly assessed on other lands owned by him. Held, 
that he could not, on discovering the mistake, recover back the tax so paid. — 
Carr v. Stewart, 58 Ind. 581. 


See Britis, 5; Carrier, 3; Fravups, StatuTe or, 1; ReELiGious 
Society. 


ATTACHMENT. — See BaANnKRupTCY, 2; DEED, 2; ExEMPTION. 


AUTREFOIS ACQUIT. 


On an indictment for larceny of several articles at the same time, the pris- 
oner was found guilty as to some of the articles only; and a new trial was 
granted him: afterwards, a new indictment was found against him, covering 
the same articles as the former, and some others, and the first indictment was 
quashed. Held, that the prisoner might be tried anew as to the articles which 
he had been convicted of stealing; but not as to the others, whether embraced 
in the first indictment or not, the verdict on that indictment being in legal 
effect an acquittal as to those. — State v. Clark, 32 Ark. 231. 


Bank. 


A savings bank authorized by law to discount notes, held to have power to 
purchase notes. — Pape v. Capitol Bank, 20 Kans. 440. 
See Cueck; NATIONAL Bank; SET-OFF. 
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BANKRUPTCY. 


1. One of several joint defendants, in an action ex contractu, became bank- 
rupt, and the court of bankruptcy enjoined the plaintiff and his attorneys 
from prosecuting the action against the bankrupt. None of the defendants 
appeared in the action. Held, that judgment by default should be rendered 
against them all, with a stay of execution as to the bankrupt. — Byers v. First 
Nat’! Bank of Vincennes, 85 Ill. 423. 

2. A petition in bankruptcy was filed against a debtor whose property had 
been attached within four months before. No adjudication of bankruptcy was 
made, nor was any assignee appointed; but a composition was made under the 
Bankrupt Act, the attaching creditor taking no part in the proceedings. Held, 
that the attachment was not dissolved. — Sage v. Heller, 124 Mass. 213. 

3. An action on a claim which would not be barred by a discharge is not 
barred by a composition, under the Bankrupt Act. — Mudge v. Wilmot, 124 
Mass. 493. . 

4. Payment of a debt which is fully secured by mortgage is not a fraudulent 
preference, though made within four months before bankruptcy. — Stewart v. 
Hopkins, 30 Ohio St. 502. 

5. Under the Revised Statutes of the United States, the assignee of a bank- 


rupt was held not entitled to sue as such in a State court.— Sherwood y. 
Burns, 58 Ind. 502. 


See Surety, 1. 
BasTarpDY. 
In a bastardy process, prosecuted under a statute by the town chargeable 
with the support of the child, it being the duty of the town to pay over to the 
mother any surplus of the sum recovered over the amount required for such 
support, held, that the complainant was so far a party that evidence of her 
declarations out of court was evidence in chief. — Welch v. Clark, 50 Vt. 886. 


BIGgamy. 


An infant under the age of consent was married to A. ; afterwards, while A. 
was still alive, he was married to B. Held, that the first marriage was voidable 
but not void, and therefore that the second was bigamy. — Beggs v. The State, 
55 Ala. 108; Cooley v. The State, ib. 162. 

See Evipence, 1. 


Butt or Laprne. 


The agent of a railroad company gave a bill of lading, as he had authority 
to do, for grain sent by the road; and also, at the shipper’s request, gave a 
duplicate original bill of lading, which he had no authority to do, and which 
it was not the custom of the company to do. The shipper negotiated one 
bill to A., who obtained the grain; and obtained advances of money on the 
other bill from B., who acted bona fide, knowing the company’s custom to issue 
only one bill. The shipper having absconded insolvent, held, that the railroad 
company was estopped to deny the receipt of the grain as expressed in the bill 
of lading held by B., and was liable to him for his advances on the bill. — 


Wichita Savings Bank vy. Atchison, Topeka, § Santa Fé R. R. Co., 20 Kans. 
519. 


i 
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AND NOTES. 


1. A promissory note payable to order on a day named, “ or before, if made 
out of the sale of’ a machine, held, negotiable and payable absolutely on the 
day named. — Cisne v. Chidester, 85 Ill. 523. 

2. A. requested B. to join him in making a promissory note for A.’s accom- 
modation; B. refused to do so unless C. would do the same; A. forged C.’s name, 
and thereupon B., believing the signature of C. to be genuine, signed also. 
Held, that B. was liable to a bona fide holder of the note. — Stoner v. Millikin, 
85 Ill. 218. 

8. A letter from the holders of a note to the indorser, describing the note, 
and stating that it was unpaid, and that the holders looked to him for pay- 
ment, but not stating any demand on or refusal by the maker, held, a sufficient 
notice of dishonor. (One judge dissenting.) — Cromer v. Platt, 37 Mich. 132. 

4. Action against the indorser of a promissory note. Defence, want of 
notice of dishonor. It appeared that the indorser, on the day the note fell 
due, wrote to the cashier of the bank at which it was made payable, that 
he would “ waive protest ’’ on the note, describing it. The note was not then 
held by the bank, nor had they any knowledge of its existence; and there 
was no evidence that the holder presented it at the bank when due, or that he 
knew of the indorser’s letter to the cashier; and he indorsed the note for col- 
lection, after maturity, to the bank, who sued on it. Held, that the letter, 
being sent to a party who had no custody of or interest in the note, was not a 
waiver of notice, and therefore that the indorser was not liable. — National 
Bank of Poultney v. Lewis, 50 Vt. 622. 

5. A joint note was made for $6,000; one of the makers had it discounted 
at a bank for $4,000, and it was indorsed, ‘‘ discounted for $4,000 only, and 
should be so read.”” This was done without the knowledge of the other 
makers, who were sureties only, and received no part of the money. Held, 
that the bank might recover the $4,000 against all the makers, under a com- 
mon count for money lent, though not under a special count on the note as a 
note for $4,000. — Merchants’ Bank v. Evans, 9 W. Va. 373. 

6. Defendant indorsed a promissory note, at the request of the maker, 
before its delivery to plaintiff, the payee. Held, that plaintiff might treat 
defendant as an original promisor or as a guarantor, at his election, in the 
absence of evidence of any agreement that defendant should be liable as a 
guarantor only. Semble, that such evidence would be competent. — Burton v. 
Hansford, 10 W. Va. 470. 

See AGENT; ALTERATION; BANK; CoNnsTITUTIONAL Law, 1; GiFT; 
HusBanp ANvD Wire, 1, 2; Inrant, 2; Limitations, 1; Surety, 2. 


Bona Five Purcuaser. — See Bi1ts, 2; Jupicrat SALE; PARTNERSHIP, 


Bonp. 


A sheriff, holding an execution, took from the debtor, pursuant to a stay 
law, a bond to pay the debt, interest, and costs, when the operation of the 
law should cease. Held, that, even if the stay law was invalid, the bond was 
good at common law. — Porter v. Daniels, 11 W. Va. 250. 

See ConstituTIONAL Law (State), 2; Insunction, 2; InsoLvency, 2; 
Surety, 1. 
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Burpen or Proor. — See Damages, 1; Insurance (Lire), 1, 2. 


CARRIER. 

1. Cotton was carried on a river steamboat, under a bill of lading exempt- 
ing the carrier from liability for loss by dangers of the river and fire. The 
cotton was not covered with a fire-proof material, as required under penalty, 
by act of Congress (14 Sts. at Large, 227), and was destroyed by fire. Held, 
that the carrier was guilty of such negligence as to make him liable for the 
loss. — Gray v. Mobile Trade Co., 55 Ala. 387. 

2. A charge by a common carrier to one person of a greater sum than he 
charged to another for transporting the same kind of freight during the same 
time, held, not necessarily unreasonable or improper as matter of law. — 
Johnson v. Pensacola & Perdido R. R. Co., 16 Fla. 623. 

8. In an action against a railroad company to recover for the loss of a pas- 
senger’s trunk, it appeared that the passenger and trunk were carried free. 
Held, that the passenger could not charge the company in an action on the 
case, without proof of such negligence as would charge any other gratuitous 
bailee; nor in an action of assumpsit, in any case. — Flint § Pere Marquette 
Ry. Co.v. Weir, 37 Mich. 111. 

See Brix or Lavine. 


CHALLENGE. — See Jury, 2. 


CHARITY. 


A bequest “‘ to be expended in the education of the scholars of poor peo- 
ple in the county of O.,’’ held, a good charitable gift. — Clement v. Hyde, 50 
Vt. 716. 

CHECK. 

1. A memorandum on the face of a check recited that it was given ‘‘ to 
hold as collateral for oil.’’ Held, that the cashier of the bank on which it 
was drawn had no authority to bind the bank by certifying it as good. — 
Dorsey v. Abrams, 85 Penn. St. 299. 

2. Ten days after a check was made, the bank on which it was drawn 
stopped payment and became bankrupt, the makers having meantime drawn 
out all their balance. The check was never presented at the bank. Held, 
that the makers were not discharged, though the check would have been paid 
by the bank if presented, and though the balance drawn out by them was after- 


wards recovered back by the assignee of the bank. — Kinyon v. Stanton, 44 
Wis. 479. 


See Girt. 
in Action. — See ASSIGNMENT. 
Cuurcu. — See Reticious Society; Tax, 3. 
Common Carrier. —See CARRIER. 
Composition. — See Bankruptcy, 2, 3. 
ConpiTIONAL Sate. —See Fixture, 2. 
Conression. — See Evipence, 1, 2. 
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ConFLicT OF FepERAL AND State Avutuoriry. —See Bankruptcy, 1; 
InguncTIon, 1. 


ConFLict or Laws. 


A statute of New York imposes a liability on stockholders for the debts of 
the company contracted before the capital is fully paid up, and such payment 
certified by the officers of the company as provided by the statute; such lia- 
bility not to accrue unless an action is brought to enforce it within a year 
after execution against the company returned unsatisfied. Held, that such 
liability was not penal, and might be enforced in the courts of Florida. — 
Flash vy. Conn, 16 Fla. 428. 


ConsIDERATION. 

A soldier, during the war, by order of his officer, took a horse for use in 
the army, and afterwards promised the owner to pay for him. Held, that the 
soldier was not liable for taking the horse, and therefore that his promise was 
without consideration. — McCord v. Dodson, 10 Heisk. 440. 


ConsTITUTIONAL Law. 

1. A statute requiring notes given for patent-rights to recite that fact, 
held unconstitutional, as conflicting with the exclusive power of Congress to 
regulate patents. — Cranson v. Smith, 37 Mich. 309. 

2. An act of a State legislature provided for the issue of bonds, and set 
apart the proceeds of the sale of certain public lands as a fund to pay the 
interest on the bonds. Held, that the fund could not afterwards be diverted 
by the legislature to any other purpose, and a mandamus issued to the State 
treasurer to pay the interest out of the fund. — State v. Cardozo, 8 S. C. 71. 

8. A State statute provided for the punishment of persons who should, 
without the State, forge title-deeds to lands in the State. Held, constitu- 
tional. — Ham v. The State, 4 Tex. Ct. App. 645. 

See Costs; ExtrapiT10n; Limitations, 4; ReMovaL oF Suits, 3. 


ConsTiITUTIONAL Law (STATE). 

1. A statute provided that any defendant, jointly sued with others, should 
have the right, on motion, to sever and have the suit as to himself separately 
tried, with a change of venue to the county of his residence. Held, unconsti- 
tutional, as applied to pending suits. (One judge dissenting.) — Mabry v. 
Bazter, 11 Heisk. 682. 

2. A statute authorizing towns to issue their bonds and to raise money by 
taxation to pay them, in aid of railroad corporations, held constitutional. 
— Bennington v. Park, 50 Vt. 178; First Nat’l Bank of St. Johnsbury v. Con- 
cord, ib. 257. 

See Damaces, 4; Homesteap, 1-4; Orricer, 2, 3; Statute; Tax, 1, 2. 
Contract. — See ConsipERATION; DamaGes, 1, 2; Fraups, STATUTE OF, 


1, 2; Husspanp anp Wire, 1, 2; Contract; Inrant, 1, 2; 
Lien; MASTER AND SERVANT; VENDOR AND PURCHASER. 


528 SELECTED DIGEST OF STATE REPORTS. 


Conversion (EquiTABLE). 

Husband and wife, by their deed, conveyed land to a trustee in trust to 
sell it, and pay out of the purchase-money a certain sum to the husband, and 
the balance to the wife, to her separate use. Afterwards, the husband con- 
veyed by deed to another person all his right, title, and interest in and to the 
same land. Held, that in equity the first deed was a conversion of the land 
into personalty, and the second a good assignment of the husband’s share of 
the proceeds as they accrued. — Zane v. Sawtell, 11 W. Va. 43. 


Corporation. — See Conriict oF Laws; Rexicious Society. 


Costs. 


A statute increasing costs in criminal cases, held to be penal in its charac- 
ter, and not constitutionally applicable on the trial, after its enactment, of 
offences committed before. — Caldwell vy. The State, 55 Ala. 133. 

See ARBITRATION; OFFICER, 4. 


Coupon. — See INsOLVENCy, 2. 
Court. — See War. 


CriinaL Law.—See Aurrerors Acquit; BicAMy; CONSTITUTIONAL 
Law, 3; Costs; Evipence, 1-4; ExtrrapiTion; PRETENCES; 
Gaminc; Granp Jury; InpictMENT; Jury, 1; Larceny; Limira- 
tions, 3; Lorp’s Day; Master anp SERVANT; PeRsJuRY; RemovaL 
oF Suits, 3. 

DAMAGES. 


1. Action for breach of a contract to deliver a certain quantity of corn to 
be ground at plaintiff’s mill, and to pay him at a fixed price for grinding it. 
Held, that, prima facie, the measure of damages was the difference between 
the cost of grinding and the contract price, and that the plaintiff was not 
bound to go on and show that he had not, or could not have had, other employ- 
ment equally profitable for his mill; but that if the defendant relied on any 
such matter to reduce the damages, it was for him to show it. (One judge 
dissenting.) — Oldham v. Kerchner, 79 N. C. 106. 

2. Goods were sold with warranty of quality, the seller having notice that 
the buyer intended to ship them toa foreign market. Held, that, for a breach 
of the warranty, the buyer might recover as damages the difference between 
the value of the goods contracted for and the value of the goods delivered in 
the foreign market at the time the goods arrived there. — Lewis v. Rountree, 
79 N. C. 122. 

3. By statute, any person injured in person or property or means of support 
by any intoxicated person, or in consequence of the intoxication of any per- 
son, may maintain an action against any person who, by selling or giving 
liquor, caused the intoxication, for all damages sustained, as well as exem- 
plary damages. In an action on the statute by a widow whose husband had 
got drunk on liquor sold by the defendants, and while so drunk had been run 
over and killed by a railway train, held, that damages for loss to the plaintiff’s 
means of support by reason of her husband’s death were not recoverable. 
(One judge dissenting.) — Davis v. Justice, 31 Ohio St. 559. 
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4. Action for an assault and battery. The defendant had been convicted 
and fined in acriminal prosecution for the same assault. Held, that the allow- 
ance of exemplary damages was no violation of the constitutional provision 
that no person, for the same offence, should be twice put in jeopardy of pun- 
ishment; and the court allowed such damages, on the ground that the law 
was settled by previous decisions in the State, though they disapproved the 
principle. — Brown v. Swineford, 44 Wis. 282. 

5. Action to recover for personal injuries. Held, that the defendant could 
not show, in reduction of damages, that the plaintiff, being a physician, re- 
ceived medical attendance free of charge. — Indianapolis v. Gaston, 58 Ind. 
224. 

DEED. 

1. The owner of a farm conveyed to a railroad company, in fee, a strip of 
land passing through the farm, by deed containing a provision that the grantor 
should have the privilege of mowing and cultivating the surplus ground of said 
strip of land not required for railroad purposes. Held, that this right was a 
personal privilege to the grantor, and not an easement appurtenant to the re- 
maining part of a farm, and that it did not pass by a subsequent conveyance 
of such part. — Pierce v. Keator, 70 N. Y. 419. 

2. An assignment for the benefit of creditors, duly executed and put into 
the post-office, addressed to the assignee, who had previously agreed to execute, 
and afterwards did execute, the trust, was held to take effect from the time of 
posting, as against attaching creditors of the assignor. — Johnson v. Sharp, 31 
Ohio St. 611. 

See ConvERSION. 


DEFAULT. — See LimiTATIONS, 2. 
Detivery. — See Deep, 2. 


DEMURRER. 

On demurrer to a special plea, put in after a demurrer to the declaration 
had been overruled, held, that the defendant might renew his objections to the 
declaration. — Johnson v. Pensacola & Perdido R. R. Co., 16 Fla. 623. 

Deposit. — See NATIONAL BANK. 
Deviation. — See InsuRANCE (MARINE). 
Devise. — See CHARITY. 
Divorce. — See ALIMONY. 
Dower. — See Morteace, 3. 
Easement. — See Deep, 1. 


ELECTION. 
A State canvassing board undertook to throw out returns of votes which were 
regular in form, on the ground of fraud in the election. Held, that they acted 
beyond their jurisdiction, and were compellable by mandamus to meet again 


and re-count. — State v. McLin, 16 Fla. 1. And see State v. Wright, 10 Heisk. 
237. 


XUM 
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Eminent Domain. — See Jury, 4. 
Equity. — See Conversion; Homesteap, 5; Insunction; Votuntary 
CoNVEYANCE. 
Equity Practice. — See InsuncrTIon, 3. 
— See Bit or Insurance (Fire), 2; Rarroap, 3. 


EvIpENCE. 

1. On the trial of an indictment for bigamy, a bill in equity, filed by the 
prisoner to obtain a divorce from the woman whom he is alleged to have first 
married, is not competent evidence of such marriage. — Cooley v. The State, 55 
Ala. 162. 

2. Indictment for rape. There was no evidence of the offence, except state- 
ments of the prisoner in conversation, tending to show that he was guilty. 
Held, not sufficient for a conviction. — Matthews v. The State, 55 Ala. 187. 

8. Under an indictment for keeping a bawdy-house, evidence of the gen- 
eral reputation of the house is not admissible. — Wooster v. The State, 55 Ala. 
217. 

4, In acriminal prosecution, a letter from the prisoner to his wife, produced 
by a third person, is admissible in evidence against him. — State v. Buffing- 
ton, 20 Kans. 599. 

See Bastarpy; Brits, 6; Damaces, 1, 5; Insurance (Lire), 1, 2; 
JUDGMENT; Larceny, 1; WiTNEss. 


Execution. — See Exemption; HomMEsTEAD; JUDICIAL SALE. 


EXEcurTorR. 

By statute, ‘‘ a naked power to sell,’’ given by will to executors, may be exer- 
cised by the surviving or remaining executor, or by an administrator with 
the will annexed. A man, by his will, made three executors, and authorized 
them to sell any part of his real estate, if at any time in their opinion it should 
be prudent or advisable so to do. Two of the executors resigned. Held, that 
the remaining executor could not exercise the power of sale, either at com- 
mon law or by force of the statute. — Tarver v. Haines, 55 Ala. 503. 


Exemptary DamaGes. — See Damaaes, 4. 


EXEMPTION. 

Property of a partnership cannot be claimed by the partners individually, 
as exempt from levy under legal process against them individually. (Over- 
ruling former decisions.) — Giovanni v. First Nat’! Bank of Montgomery, 55 
Ala. 305. 

See HomEsTEAD. 

Expert. — See Witness, 1. 


EXTRADITION. 
A prisoner who had been surrendered by the executive of another State, on 
a requisition to answer to an indictment which had been found against him, 
was tried and convicted on an indictment found after such surrender, for a 
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different offence. Held, constitutional and regular.— Ham v. The State, 
4 Tex. Ct. App. 645. 


PRrRETENCES. 

By statute, the obtaining money by false pretences, with intent to defraud, 
is larceny. The prisoner, by false pretences, induced the prosecutor to buy 
of him, and pay money for, an obligation of a third person, which the prose- 
cutor had previously assigned to the prisoner’s wife, and had guaranteed pay- 
ment of, if the obligor should make default. Held, no offence under the 
statute. — State vy. Hurst, 11 W. Va. 54. 

See INDICTMENT, 2. 


Fire Insurance. — See InsurRANCE (Fire). 


FrIxture. 

1. A lessee during the term put up trade fixtures; and before the term expired 
took a new lease, to begin at the expiration of the former, on different terms 
and conditions, reserving a different rent, making no reference to the fixtures, 
and containing a covenant to deliver up the premises at the end of the term, 
“in as good condition as the same now are; ’’ and occupied continuously under 
the new lease, after the former had expired. Held, that while so occupying 
he could not remove the fixtures. — Watriss v. First Nat’l Bank of Cambridge, 
124 Mass. 571. 

2. Plaintiffs sold water-wheels for use in a mill, on condition that the prop- 
erty should not pass till the price was paid. The buyer set up the wheels in 
his mill, and afterwards sold the mill to defendant, who had no notice of the 
agreement as to the wheels. Held, that he could hold them against plaintiffs. 
— Knowlton v. Johnson, 37 Mich. 47. 

Forectosure. — See MortGAcE, 3. 


ForGery. — See ConsTiTUTIONAL Law, 3. 


FRANCHISE. 

By statute, the exclusive right to act as pilots is conferred on such persons 
as shall be thereto licensed by State authority, having certain qualifications. 
Held, that the right to be a pilot was a franchise; and that a person assuming 
to exercise such right, without being qualified as the law required, might be 
ousted by quo warranto. — State v. Jones, 16 Fla. 306. 


Fraup. — See Brits, 2; FaLts—E PRETENCES. 


Fraups, STATUTE OF. 
1. Plaintiff agreed to serve, and did serve, defendant for a term of six 

years; and defendant promised at the end of that time to pay plaintiff the rea- 

sonable value of his services. Held, that plaintiff, having performed his part 

of the contract, might recover on defendant’s promise, though the contract 

was within the Statute. — Towsley v. Moore, 30 Ohio St. 184. 

2. A promise was made to pay a sum in four equal annual instalments. 
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Two were paid. Held, that no action lay for the others. — Parks v. Francis, 
50 Vt. 626. 


FRAUDULENT PREFERENCE. — See BANKRUPTCY, 4. 


GAMING. 

Betting on the result of an election is gaming. (Overruling former deci- 
sions.) — Frazer v. The State, 58 Ind. 8. 

See Contract. 

Girt. 

The drawer of a check handed it to the payee, intending to make a gift of 
the money for which it was drawn. Before the check was presented, the 
drawer died. Held, that the gift was revoked. — Simmons v. Cincinnati Sav- 
ings Society, 31 Ohio St. 457. And see Curry v. Powers, 70 N. Y. 212. 

Governor. — See Orricer, 2, 3; Witness, 2. 


GRAND JuRY. 


Indictment for the murder of J. S. Plea, that one of the grand jury who 
found the indictment was a nephew of J. S. Held, bad. — State v. Easter, 
80 Ohio St. 542. 

Guaranty. — See BILts, 6. 


Haseas Corpus. — See SURETY OF THE PEACE. 


HomMESTEAD. 


1. The Constitution exempts from sale on execution every homestead not 
exceeding the value of $2,000. Held, (1) that this sum was a minimum, which 
might be increased, but not diminished, by statute; (2) that, if an entire home- 
stead estate was of greater value than the limit established by the Constitution 
or by statute, no exemption could be claimed in any part of it. —Miller v. 
Marz, 55 Ala. 322. 

2. Under the Constitution and laws of Alabama, an estate of homestead 
may exist in land held in common. (One judge dissenting.) — McGuire v. 
Van Pelt, 55 Ala. 344. 

3. By the Constitution, a homestead estate may be taken on execution on a 
judgment recovered on ‘“‘ an obligation contracted for the purchase-money of 
said homestead.’’ Held, that a note given for money borrowed to pay the 
purchase-money was not such an obligation. — Calmes v. McCracken, § S. C. 
87. 

4. By the Constitution of Texas, only a person having a family can acquire 
a homestead... A widower kept house with his daughter and a female relative, 
who lived with him by his permission, but whom he was not bound to support. 
The daughter married. Held, that her father no longer had a family, and 
could not afterwards acquire a homestead. — Whitehead v. Nickelson, 48 Tex. 
517. 

5. An execution was levied on land, the whole of which was subject to a 
mortgage. Part of the land was entitled, as against the levying creditor, to 
exemption as a homestead, and was set off to the debtor as such. Afterwards, 
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the creditor was compelled to, and did, pay off the entire mortgage. Held, 
that he was subrogated to the rights of the mortgagee, and might enforce 
against the homestead contribution of a proportional share of the mortgage 
debt. (Two judges dissenting.) — Lamb v. Mason, 50 Vt. 345; Devereauz v. 
Fairbanks, ib. 700. 


House or — See EvipEnce, 3. 


HvusBAaND AND WIFE. 


1. A married woman gave her note for money borrowed, avowedly for the 
benefit of her separate estate. Held, that her separate estate was bound for 
the payment of the note, though the money was in fact applied to other pur- 
poses. — McVey v. Cantrell, 70 N.Y. 295. 

2. A married woman indorsed a promissory note, at the request and for 
the accommodation of her husband, without other consideration moving to 
her, and without expressing any intent to charge her separate estate. Held, 
that she was not liable on her indorsement. — Levi v. Earl, 30 Ohio St. 147. 

See Atrmony; Evipence, 4; 


ILLEGAL ContTRACT. 

A. agreed, in consideration of $250, to purchase of B., at any time within 
six months, $2,500 in gold coin, at a premium of ninety-five cents on the 
dollar, B. having the option to deliver or not. Held, that the contract was not 
void on its face as a gaming contract. — Bigelow v. Benedict, 70 N. Y. 202. 


See Lien. 

INDICTMENT. 

1. Indictment for unlawfully voting ‘‘ at a general election held in ”’ a cer- 
tain county on a certain date. Held, bad for uncertainty. — Carter v. The 
State, 55 Ala. 181. 

2. Indictment for obtaining, by false pretences, ‘‘ divers United States 
treasury notes and divers national bank notes, the denomination of which is 
to the jurors unknown, amounting in the whole to the sum of $158, and of 
the value of $158, the property of C.’’ Held, sufficient. — State v. Hurst, 11 
W. Va. 54. 

See Larceny, 1, 3. 


InporsER. — See ALTERATION; Brits, 3, 4, 6. 


INFANT. 

1. An undertaking by an infant as surety for a stay of execution, held, 
not void, but only voidable, and capable of ratification. — Harner v. Dipple, 
31 Ohio St. 72. 

2. An infant gave his promissory note in settlement of a cause of action 
in tort against him. Held, that he was liable on the note to the same extent 
that he would have been in an action on the cause that formed its considera- 
tion. — Ray v. Tubbs, 50 Vt. 688. 

See BigAamy; Master AND SERVANT. 

VOL. XIII. 35 
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INJUNCTION. 


1. A railroad company was enjoined by a State court from obstructing a 
public street; afterwards, the railroad passed into the hands of receivers ap- 
pointed by a United States court, who disobeyed the injunction. Held, that 
they were punishable for contempt. — Safford v. The People, 85 Ill. 558. 

2. The authorities of a township resolved and proposed to issue negotiable 
bonds, which were not authorized by law. Held, that a tax-payer of the 
township might have an injunction to restrain them from doing so. — Cur- 
tenius v. Hoyt, 37 Mich. 583. 

3. Appeal from a final decree in equity dissolving an injunction and dis- 
missing the bill. Held, that the injunction remained in force pending the 
appeal. — Williams v. Pouns, 48 Tex. 141. 

See Bankruptcy, 1. 


INSOLVENCY. 


1. A. and B., insolvent debtors, made separate assignments at different 
times for the benefit of their creditors. A. as principal, and B. as surety, owed 
a debt, and B. as principal, and A. as surety, owed another debt, to C. Held, 
that C. was entitled to prove his whole claim against the estates both of A. 
and B., and to receive a dividend thereon from each. — Brown v. Merchants’ 
Bank, 79 N.C. 244. 

2. A railroad company issued coupon bonds, guaranteed by the State, 
which had a first mortgage on the road. The company was insolvent. The 
coupons were unpaid, and before the bonds fell due the State foreclosed and 
sold the road. Held, that the holders of overdue coupons were not entitled to 
be first paid in full out of the proceeds, but only to share pari passu with the 
holders of the bonds. — State v. Spartanburg & Union R. R. Co., 8S. C. 129. 


INSURANCE (Fire). 


1. A policy of insurance on a stock of drugs and medicines was conditioned 
to be void if the assured should keep ‘‘ gunpowder, fireworks, nitro-glycerine, 
phosphorus, saltpetre,”’ &c. Held, that keeping saltpetre for sale as a drug 
did not avoid the policy. — Collins v. Farmville Ins. Co., 79 N. C. 279. 

2. An application for insurance, containing a warranty that its statements 
were true, was signed by the applicant without reading it, he having truly 
stated the facts to the insurers’ agent, who had by mistake written them un- 
truly in filling up the application. Held, that the insurers were estopped to 
take advantage of the mistake. — Home Ins. Co. v. Lewis, 48 Tex. 622. 

3. A policy provided that, in case of other insurance, the assured should 
recover of the insurers ‘‘ no greater proportion of the loss sustained than the 
sum hereby insured bears to the whole amount insured.’? When the policy 
was made, there was other insurance on the property. Held, that the assured 
was not bound to keep it on foot. — Quarrier v. Peabody Ins. Co., 10 W. Va. 
507. 

4. A policy issued by a foreign insurance company was conditioned to be 
void if the insured premises should become unoccupied without the company’s 
consent indorsed on the policy. A loss happened while the premises were 
vacant; the insured, a few days before, had told the local agent of the com- 
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pany that his tenant had gone out and that a new tenant was going in; and 
the agent had said, ‘‘all right.” Held, that the condition was waived. — 
Palmer v. St. Paul F. & M. Ins. Co., 44 Wis. 201. 
See MortGaGeE, 2. 
InsuRANCE (LIFE). 

1. Plaintiff procured defendants to insure for his benefit the life of his 
nephew. In an action to recover the insurance, held, (1) that plaintiff had 
not, merely by virtue of his relationship, an insurable interest in his nephew’s 
life; (2) that the burden was on him to show that he had a pecuniary interest. 
— Singleton v. St. Louis Mut. Ins. Co., 66 Mo. 63. 

2. A policy was conditioned to be void if the assured died of a disease 
induced or aggravated by intemperance. On the issue whether the policy was 
forfeited by reason of a breach of this condition, held, that the burden of 
proof was on the insurers. — Van Valkenburgh v. American Popular Life Ins. 
Co., 70 N. Y. 605. 

8. A man insured his life in favor of his wife, who died before him, leav- 
ing a child who survived him. Held, that the proceeds of the policy belonged 
to the estate of the wife, and, under the Pennsylvania statutes of distribution, 
were to be divided equally between the child and the husband’s estate. — An- 
derson’s Estate, 85 Penn. St. 202. 

4. By the rules of a benevolent society, which was divided into subordi- 
nate lodges, a sum of money in the nature of life insurance was payable on 
the death of any member in good standing; but if his assessments were not 
paid by his lodge to the society within thirty days after demand, his claim was 
forfeited. Held, that due payment by a member to his lodge of his dues 
saved the forfeiture, though the lodge made default in paying over the dues 
to the society. — Schunck v. Gegenseitiger Fond, 44 Wis. 369. 

5. A member of a like society died, leaving his dues unpaid; but after his 
death they were paid, pursuant to a request made before his death, to his 
lodge, and by the lodge paid over to the society, which had knowledge of the 
facts. Held, that the forfeiture was waived. — Erdmann v. Mut. Ins. Co. of 
Wisconsin, 44 Wis. 376. 

INSURANCE (Marine). 

A policy of insurance on a vessel by its terms was to be in force for a year, 
‘unless sooner terminated or made void, by conditions hereinafter expressed; 
with permission to navigate ’’ certain rivers named. There was no express 
condition defeating the insurance if the vessel went elsewhere. She went on 
another river, returned to one of the permitted rivers, and was afterwards de- 
stroyed by fire. Held, that the insurers were liable. — Wilkins v. Tobacco Ins. 
Co., 30 Ohio St. 318. 

InTEREST. — See INSOLVENCY, 2. 


JUDGMENT. 


The record of a domestic judgment recited that the defendant was served 
with process, and appeared. Held, that he might contradict this recital by 
parol evidence in a collateral action. — Ferguson v. Crawford, 70 N. Y. 253. 

See Bankruptcy, 1; JupicraL Save; Limitations, 2; Surety, 2. 
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JUDICIAL SALE. 


It was agreed between a mortgagee and a judgment creditor of the mort- 
gagor, whose judgment was a lien on the land prior to the mortgage, that the 
judgment should be postponed to the mortgage. Afterwards, execution was 
issued on the judgment, and the land sold under it to a purchaser who had no 
notice of the agreement giving priority to the mortgage. Held, that he was 
nevertheless bound by it, as he could have no better title than the judgment 
creditor. — Frost v. Yonkers Savings Bank, 70 N. Y. 553. 


JURISDICTION. 


1. A grant was made by the State of North Carolina, in 1788, of an island 
in the Mississippi River, which was not within the jurisdiction of that State, 
being west of the main channel in the river. In 1822, the channel shifted so 
as to bring the island east of the channel. Meantime, the State of Tennessee 
had been organized out of territory ceded to the United States by North Car- 
olina, reserving the rights of prior grantees; and the United States had ac- 
quired by treaty the west bank of the river, where afterwards the State of 
Arkansas was organized, bounded easterly by the channel of the river. 
Finally, the United States ceded to Tennessee all unappropriated lands within 
the State; and the State made a grant of the island, having for many years 
exercised jurisdiction over it. Held, (1) that the Carolina grant was invalid; 
(2) that it did not bind the United States, which acquired the island by 
treaty, and not from the State; (3) that the island passed by the cession from 
the United States to Tennessee; and, therefore, (4) that the grant by that 
State was valid. — Moss v. Gibbs, 10 Heisk. 283. 

2. An information in the nature of quo warranto does not lie in the name 
of a State to determine the title to the office of presidential elector; for such 
elector, though appointed by the State, is not an officer of the State, but of 
the United States. — State v. Bowen, 8 S. C. 400. 

See Atimony; Bankruptcy, 5; Persury; Removar or Suits; War. 


JuRY. 


1. Indictment for murder, in two counts. The jury brought in a general 
verdict of guilty, and were told that they were discharged; but, before they 
had all left their seats, were called back by the court, and told to amend their 
verdict by finding on each count separately, which they did. Held, regular. 
— Levells v. The State, 32 Ark. 585. So, a fortiori, in a civil case. — Victor 
Sewing Machine Co. v. Heller, 44 Wis. 265. 

2. By statute, in all civil cases, each party may challenge peremptorily two 
jurors. In an action against two defendants who severed in pleading, held, 
that each was entitled to two challenges. — Stroh v. Hinchman, 37 Mich. 490. 

3. The charter of a fire company exempted its members from all jury duty. 
Held, that they were nevertheless liable to be summoned as talesmen, if actu- 
ally present in court, because their being there was proof that they were not 
then required to do duty with the company, and so the reason for the exemp- 
tion ceased. — State v. Willard, 79 N. C. 660. 

4. The record of proceedings had to take land for a railroad showed that 
the land-owner claimed a jury of freeholders to assess damages, and that the 
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court ordered a jury to come, and that they came, and found a verdict; but did 
not affirmatively show that those who were summoned, or those who found 
the verdict, were freeholders, as the law required. Held, that this was to be 
presumed. — Chesapeake § Ohio R. R. Co. v. Patton, 9 W. Va. 648. 
See New TRIAL. 
LANDLORD AND TENANT. 

A tenement-house had a fire-escape attached to it, as required by city ordi- 
nance; a tenant’s child, without license of the landlord, went upon the fire- 
escape, and was injured by reason of its unsafe condition. Held, that the 
landlord was bound, as between himself and the tenant, to keep the fire- 
escape in proper repair for use as such, but not for use as a balcony; and that 


he was not liable for the child’s injury. — McAlpine v. Powell, 70 N. Y. 126. 
See Fixture, 1. 


LARCENY. 


1. By statute, larceny of more than two dollars in value is grand larceny; of 
less, petty larceny only. An indictment charged the larceny of a ‘‘ pocket-book 
and contents, of the value of twenty dollars.’’ Held, that larceny of the pocket- 
book only was well charged; that evidence of the contents or of their value 
was inadmissible; and the value of the pocket-book being proved to be less 
than two dollars, that the prisoner could be convicted of petty larceny only. — 
Johnson v. The State, 32 Ark. 181. 

2. The prisoner took and carried away a horse, with intent to keep it con- 
cealed till the owner should offer a reward for its return, and then to return it 
and obtain the reward. Held, larceny. — Berry v. The State, 31 Ohio St. 219. 


8. Indictment for larceny of ‘‘ one pound of meat,’’ held, bad. — State v. 
Patrick, 79 N. C. 655. 


See AUTREFoIS 


Lease. —See LANDLORD AND TENANT; VENDOR’s LIEN. 


By statute, the defendant in every prosecution and in every civil action for 
libel may give the truth in evidence; ‘‘ and such evidence shall be deemed a 
sufficient justification, unless malicious intention shall be proved.’’ Held, 
that the exception applied as well to civil as to criminal cases, and that 


proof of the truth was in no case a conclusive defence. — Perry v. Porter, 124 
Mass. 338. 


License. — See Rartroap, 1, 2. 


Lien. 

Plaintiff delivered to defendant a horse, to be trained to run in illegal 
races. Held, that defendant had a lien on the horse for his services and ex- 
penses. — Harris v. Woodruff, 124 Mass. 205. 

See Venpor’s Lien. 


Lire Insurance. — See InsurRANcE (LIFE). 


LimiTATiIons, STATUTE OF. 


1. In an action on a promissory note, where the Statute of Limitations was 
pleaded, it did not appear that payment was demanded on the last day of 
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grace. Held, that the statute did not begin to run till the next day.— 
Holland y. Clark, 32 Ark. 697. 

2. Judgment by default against one joint debtor, held, not such an admission 
by him of the debt as to take it out of the statute as against the other. — 
Lane v. Richardson, 79 N. C. 159. 

3. Prosecutions for all felonies except murder are barred by a limitation of 
three years. On an indictment for murder, found eight years after the of- 
fence, held, that the prisoner could not be convicted of manslaughter. — 
White v. The State, 4 Tex. Ct. App. 488. 

4. A statute provided that when any right of action has been or shall be 
obstructed by war, insurrection, or rebellion, the time that such obstruction 
may have continued shall not be reckoned as any part of the time in which 
said right ought to be prosecuted. Held, that the statute was constitutional 
as applied to actions on express contracts which were already barred by limi- 
tation at the time of its passage. — Huffman v. Alderson, 9 W. Va. 616. 


Lorp’s Day. 
Picking and taking to market ripe melons, which would have spoiled if left 
on the vines, held a work of necessity, the doing of which was not punishable 
under the Sunday law. — Wilkinson v. The State, 59 Ind. 416. j 


Manpamus. —See ConstituTIONAL Law, 2; ELEcTION. 
Marine Iysurance. — See Insurance (MARINe). 


MARRIAGE. 


By the law of Missouri, the presence of a magistrate or a minister is not 
necessary to constitute a valid marriage. — Dyer v. Brannock, 66 Mo. 391. 
See Bigamy; Evipence, 1. 


Marriep Woman. — See HusBanp AND WIFE. 
— See Insotvency, 1, 2. 


Master AND SERVANT. 

By statute, it is a penal offence knowingly to hire, employ, or entice away 
any servant of another before the expiration of the time for which he has 
contracted to serve, ‘‘ such contract being in force and binding on the parties 
thereto.’ Held, that an infant’s contract of service did not bind him, if he 
chose to repudiate it; and therefore that a person hiring him before the expi- 
ration of the term for which he had contracted to serve another was not 
guilty under the statute. — Langham v. The State, 55 Ala. 114. 


Measure oF DamaGces. —See DAMAGES. 


Mine. 

Where there are two different tracts of land, separated by an intervening 
tract owned by another, with a vein of coal extending beneath them, the 
opening on one tract does not extend to the other, and a tenant for life of 
both tracts, mining under the unopened one, is guilty of waste. — Westmore- 
land Coal Co.’s Appeal, 85 Penn. St. 344. 
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Mistake. — See AssuMpsiT. 
Money Hap Receivep. —See AssumpsitT; Reticious Society. 
Monty Lent. — See Butts, 5. 


MortTGace. 


1. A mortgage of land contained a power of sale, with authority to the 
mortgagee to purchase. The mortgagee sold, pursuant to the power, and 
caused the land to be bid off by his agent for a sum equal to the debt secured 
by the mortgage, and expenses. Held, that the debt was paid, and that the 
mortgagee could not, by refusing to execute a conveyance, rescind the sale 
and bring an action to recover the debt. — Hood v. Adams, 124 Mass. 481. 

2. A mortgage contained a covenant that the mortgagor would insure, and 
that, in default thereof, the mortgagee might insure, and that the premiums 
should be deemed secured by the mortgage. The mortgagee insured his in- 
terest as such, by policy providing for an assignment of the mortgage to the 
insurers in case of loss. A loss happened; the insurers paid it, took an as- 
signment of the mortgage, and brought a suit to foreclose. Held, that the 
insurance money was not to be applied in payment of the mortgage debt. — 
Foster v. Van Reed, 70 N. Y. 19. 

3. Land subject to three successive mortgages, the third of which only 
contained a release of dower by the wife of the mortgagor, was, in a suit to 
foreclose to which all the mortgagees were parties, sold free from the inchoate 
right of dower. Held, that the third mortgagee was entitled to be paid the 
value of that right out of the proceeds of the land, though such proceeds 
were not sufficient to satisfy the first and second mortgages. — Black v. Kuhl- 
man, 30 Ohio St. 196. 

4. A deedof trust of land was made, with power of sale, to be executed 
at the court-house of the county. Afterwards, a new county was organized, 
including the land conveyed by the deed. Held, that a sale should be made 
at the court-house of the new county. — Williams v. Pouns, 48 Tex. 141. 

See HomestEaD, 5; INSOLVENCY, 2. 

Municipat Corporation. —See Action; ConstiTuTionaL Law (State), 
2; Insunct:on, 2; Rartroap, 3; Tax, 1, 2. 


NATIONAL Bank. 


The cashier of a national bank received bonds on special deposit; after- 
wards they were stolen, through the gross negligence of the bank. Held, that 
the bank was liable to the depositor for the loss. — First Nat’! Bank of Car- 
lisle v. Graham, 85 Penn. St. 91. Contra, Whitney v. First Nat’l Bank of 
Brattleboro’, 50 Vt. 388. 

See SEt-oFF. 


NEGLIGENCE. —See Action; CARRIER, 1, 3; LANDLORD AND TENANT; 
NATIONAL Bank. 
NEGOTIABLE INSTRUMENTS. — See BILLts Nores. 


New 


After a sheriff’s jury had retired to consult, they asked of the sheriff, and 
he gave them, in their room, an instruction in matter of law, the parties and 
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their counsel being absent. Held, that the verdict should be set aside, without 
inquiry whether either party was prejudiced by the instruction; although the 
counsel on both sides had told the sheriff, after the jury were dismissed, that ~ 
it was correct. — Read v. Cambridge, 124 Mass. 567. 


NUISANCE. 

A plank-road company was authorized by its charter to erect toll-gates at 
its discretion, provided none should be placed within the limits of a city. 
Held, that this meant the then existing city limits, and that the subsequent 
extension of the limits beyond a gate did not make the gate a nuisance. — 
People v. Detroit §& Howell Plank-Road Co., 37 Mich. 195. 


OFFICER. 


1. Semble, that no public officer can be appointed by parol, unless by ex- 
press statutory authority; but that there must be a commission in writing. — 
People v. Murray, 70 N. Y. 521. 

2. By the Constitution of South Carolina, the governor holds office for two 
years and till his successor is chosen and qualified. The governor whose 
time was expiring qualified anew, claiming that he was re-elected. Held, 
that he thereby waived his right to hold over under his former election; and 
that, if he was not in fact re-elected, he must be treated as having resigned. — 
Ex parte Smith, 8 S. C. 495. 

3. A. had the most votes for governor of a State. B., the previous incum- 
bent, had in fact a less number of votes, but claimed to be re-elected. Both 
undertook to qualify and to execute the office; but the office was not contested 
as provided by the Constitution. Held, that A. was governor at least de facto, 
and that B. had no color of title. — Ex parte Norris, 8 S.C. 408; Ex parte 
Smith, ib. 495. 

4. Copies required to be served in an action were furnished to the 
officer by the plaintiff. Held, that the officer might, nevertheless, exact the 
statutory fee for making such copies, inasmuch as he was responsible for their 
correctness. — Bound vy. Beach, 44 Wis. 600. 

See JURISDICTION, 2. 

PARENT. 

An indenture of apprenticeship, invalid, and not binding on the apprentice, 
because not in the form required by statute, was nevertheless held to bea 
waiver by the parent of the apprentice of any right to recover compensation 
for his services from the master. — Kerwin v. Wright, 59 Ind. 369. 

See VoLuntaRy CONVEYANCE. 


PARTNERSHIP. 

1. A sale by a partner, in payment of his own debt, of goods which are in 
fact goods of the partnership, but which the partnership has so intrusted to 
him as to enable him to deal with them as his own, and to induce the public to 
believe them to be his, and which the creditor receives in good faith and with- 
out notice that they are the goods of the partnership, is valid against the part- 
nership and its creditors. — Locke v. Lewis, 124 Mass. 1. 

2. One partner in an insolvent firm sold his interest to his copartner, who 
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agreed to pay the debts of the firm; afterwards, the latter made a mortgage of 
goods, which had been assets of the firm, to secure his own debt. Held, 
that the mortgagee could not hold the goods against an attaching creditor of 
the firm. — Phelps v. McNeely, 66 Mo. 554. 
See AGENT; Exemption; RECEIVER. 
Patent. — See ConsTITUTIONAL Law, 1. 
PayMeEnT. — See MortGaceE, 1, 2. 


PENALTY. — See Conriict oF Laws. 


Persury. 
Persons applying to settle on the public lands, under the laws of the United 
States, are required by those laws to make affidavit of certain facts, and per- 
mitted, in some cases (Rev. Sts. § 2294), to make it before the clerk of a State 
court. Held, that a false oath taken before such officer, under this law, was 
not indictable as perjury in a State court. — State v. Kirkpatrick, 32 Ark. 117. 
Puysician. — See DamaGes, 5; WITNEss, 1. 
Pitot. — See APPRENTICE; FRANCHISE. 
PLEApDING. — See DEMURRER. 
Power. — See Executor; MortcGace, 4. 
PRINCIPAL AND AGENT. — See AGENT. 
PRINCIPAL AND Surety. — See SuRETY. 
Priority. — See INSOLVENCY, 2; JupICIAL SALE. 
PRIVILEGE. — See Witness, 2. 
Prorit A Prenpre. —See Deep, 1. 
Promissory Note. — See 


Quo Warranto. — See FRANCHISE; JURISDICTION, 2; REMOVAL OF 
Suits, 2. 


RalILRoAD. 


1. The United States military authorities occupying Memphis, Tenn., 
during the war, built a railroad in a street of the city. Held, that, though they 
had a right to use such road for their own purposes, they could not give a 
right to use it to a company whose charter did not authorize such use; and that 
such company so using the road were trespassers, and liable for all damage 
done by them, irrespective of negligence. — Mississippi §& Tenn. R. R. Co. v. 
Wilson, 10 Heisk. 496. 

2. A trust company, managing a railroad under agreements between the 
owners of the road and its bondholders, and under orders of court, as trustee 
for all parties interested, held to be liable as a ‘‘ railway company,”’ under a 
statute, for not fencing the railroad. — Union Trust Co. v. Kendall, 20 Kans. 
515. 

3. A railroad company, which had by its charter power to lay its road in the 
streets of a city, asked and obtained and acted on a permission from the mu- 
nicipal authorities to lay a track in a certain street for a limited time. Held, 
that the city had no power to grant such permission; that it was therefore a 
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nullity; and that acting on it did not estop the company afterwards to lay a 
track in the same street without such permission. — Atlantic & Pacific R. R, 
Co. v. St. Louis, 66 Mo. 228. See also Perry v. New Orleans, Mobile, § Chat- 
tanooga R. R. Co., 55 Ala. 413. 

See Birt or Lavina; Carrier, 3; InsuncTIoN, 1; [NsoLveNcy, 2. 


RECEIVER. 

In a suit by the executors of a deceased partner, against the surviving part- 
ner, to wind up the partnership, the defendant was appointed receiver. Held, 
that he was entitled to no compensation for his services in that capacity. — 
Berry v. Jones, 11 Heisk. 206. 

See 1. 

Reaistry. — See Stamp. 


Rewicious Society. 

Trustees of a religious society, without express authority under the char- 
ter, borrowed money for rebuilding the meeting-house; and the money was 
actually used for that purpose. Held, that the society was liable to repay it, 
in an action for money had and received. — First Baptist Church of Erie v. 
Caughey, 85 Penn. St. 271. 


REMOVAL OF Suits FROM StaTE TO Unitep States Courts. 

1. Suit in a State court to recover land. All the plaintiffs were citizens 
of the State, and so were all the defendants but one, who was a non-resident, 
and who claimed to be seised in his own right; the other defendants claimed 
no beneficial interest in the land, and the plaintiffs asserted that they were 
trustees for them. Held, that the non-resident defendant might remove the 
suit into the United States Circuit Court. — Swann v. Myers, 79 N. C. 101. 

2. An information in the nature of quo warranto, brought in a State court 
and in the name of the State, to determine the title to the office of presiden- 
tial elector, is not removable into the United States Circuit Court. — State v. 
Bowen, 8 S. C. 382. Although the State court has no jurisdiction of it. s. c. 
ib. 400. See JurispicTion, 2. 

3. Indictment against a negro, in a State court. Held, that he could not 
remove the cause into the United States Circuit Court on the ground that, by 
the laws of the State, only white men could sit on the jury, or on his affidavit 
that such prejudice existed in the State against his race that he could not get 
justice in the State court. — State v. Strauder, 11 W. Va. 745. 


REsERVATION. — See DEED, 1. 
Sate. — See Damaces, 2; Fixture, 2; Jupicrau 
Savines Bank. — See Bank. 
ScHoor. — See AcTION. 
Separate Estate. —See HusBanp Wirz, 1, 2. 


SEtT-oFF. 


Tn an action to recover money lent by a national bank, he/d, that a claim to 
recover from the bank, under the act of Congress, twice the amount of usurious 
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interest received on other loans was not pleadable in set-off. — Hade v. 
McVay, 31 Ohio St. 231. 
So.piEer. — See ConsIDERATION. 
Spreciric PERFORMANCE. — See VOLUNTARY CONVEYANCE. 
Srrrituous Liquors. — See DamMaGeEs, 3. 


Stamp, 


The record of a mortgage, not stamped as required by act of Congress, held 
valid and effectual in a State court. — Stewart v. Hopkins, 30 Ohio St. 502. 


STATUTE. 
The court refused to inquire whether a statute, appearing to be duly enacted, 
had been passed with the forms required by the Constitution. — Kilgore v. 
Magee, 85 Penn. St. 401. 


STATUTE OF Fraups. — See Fraups, STATUTE OF. 
Statute or Liwitations. — See Limitations, STATUTE OF. 
Stay Law. — See Bonp. 

SusroGaTion. — See HomEsTEAD, 5. 

Sunpay. — See Lorp’s Day. 


1. A defendant appealed from a judgment against him, and gave bond with 
sureties to prosecute the appeal. Pending the appeal he became bankrupt, and 
his assignee was, on the plaintiff’s motion, substituted as defendant. Held, 
that the sureties were discharged. — Thomas vy. Cole, 10 Heisk. 411. 

2. In an action against the maker of a promissory note, the defendant had 
judgment, on the ground that the consideration of the note was illegal. Held, 
a bar to an action against a surety on the note. — Gill v. Morris, 11 Heisk. 
614. 

See Bits, 2, 5; Inrant, 1. 


SURETY OF THE PEACE. 


On the return of a habeas corpus, it appeared that the prisoner was committed 
for not complying with an order to find security to keep the peace toward 
J. S., and to refrain from doing injury to a certain vessel. Held, that the 
latter branch of the order was unwarranted, and the commitment of the pris- 
oner for not complying with it bad; but that he was not therefore entitled to 
be discharged, if the evidence was sufficient to sustain the former branch of the 
order. — Ez parte Harfourd, 16 Fla. 283. 


Tax. 


1. Where the Constitution provided for the taxation of all real and personal 
property, according to its true value in money, held, that local assessments laid 
by city authorities, to pay for street improvements, on the adjacent lands, in pro- 
portion to their frontage on the street, were invalid. — Peay v. Little Rock, 32 
Ark. 31. 
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2. By an extension of the limits of a city, farm lands, valuable only for agri- 
cultural purposes, were included. Held, that such lands might constitutionally 
be taxed for all municipal purposes. (Two judges dissenting.) — Kelly v. 
Pittsburgh, 85 Penn. St. 170; s. p. Logansport v. Seybold, 59 Ind. 225. 

3. Under a statute exempting from taxation ‘all churches, meeting-houses, 
or other regular places of stated worship, with the grounds thereto annexed,” 
held, that land on which a church was in process of erection was not exempt. 
— Mullen v. Erie County, 85 Penn. St. 288. 

See AssUMPSIT. 

TENANT FOR Lire. — See MINE. 
TENANT 1n Common. — See HomEstTEap, 2. 
Trust. — See Cuariry. 
Turnpike. — See NUISANCE. 


Usury. — See SEt-oFF. 


VENDOR AND PURCHASER. 


The advertised description of land sold by auction stated that there was 
‘* running water to house and barns,’’ and the memorandum of sale signed by 
the purchaser included ‘‘ 100 rods of lead-pipe conveying water to the house.” 
The spring from which the water was brought was supposed by both parties, 
at the time of sale, to be on other land of the vendor, sold at the same time to 
the same purchaser; but it was afterwards discovered not to be on that, nor 
on any land of the vendor. Held, that, in the absence of fraud, the purchaser 
was bound by his contract. — Wells v. Day, 124 Mass. 38. 


VeENDOR’s LIEN. 


The vendor of a leasehold estate has an equitable lien on it for the purchase- 
money. — Choate v. Tighe, 10 Heisk. 621. 


Verpict. — See Jury, 1. 
Vor anv VorpaB_Le. — See Bicgamy; InFrant, 1. 
VoLunTARY AssocraTIon. — See AGENT. 


VotuntTary CONVEYANCE. 


A father, by a written paper not under seal, but signed by him and de- 
livered to his children, made them a gift of a farm belonging to him, on which 
they lived. Held, that he should be decreed to execute a valid conveyance of 
the farm to them. — Marling v. Marling, 9 W. Va. 79. 


Voter. — See Etection; IypIcTMENT, 1. 
Waaer — See Gamina. 
Warver. — See Brxxs, 4; Insurance (Fire), 4; Insurance (Lire), 5. 


War. 

A “civil commission ’’ for the trial of civil causes, established in Tennes- 
see during the war, by the military commander of the district, without author- 
ity from the War Department, held to be an unlawful body, with no jurisdiction 
or power to render a valid judgment. — Walt v. Thomasson, 10 Heisk. 151. 
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Warranty. — See DamaGEs, 2. 
Waste. — See Mine. 
WarercoursE.— See 1. 
Way. — See NuIsANcE. 


WITNEss. 


1. A physician, summoned as a witness, refused to testify as to his profes- 
sional opinion, without payment in advance of his fees as an expert. Held, 
that he was not compellable to do so. (Two judges dissenting.) — Buchman 
v. The State, 59 Ind. 1; Dills v. The State, ib. 15. 

2. Neither the governor of the State, nor his official subordinates or agents, 
are bound to obey a summons to appear before a grand jury and testify as to 
facts known to them in their official capacity. Semble, that the governor is 
not compellable to appear as a witness in any case. (Two judges dissenting.) 
— Ex parte Hartranft, 85 Penn. St. 433. 

See Bastarpy. 


Worps. 
Fach Party.’? — See Jury, 2. 
‘* Family.’? — See HomEsTEaD, 4. 
Railway Company.’? — See RatLroap, 2. 


DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY. 


(This includes numbers 7 to 11 inclusive of Vol. 18, National Bankruptcy 
Register, and some cases from the 7th Reporter. ] 


Act or BANKRUPTCY. 


The defective execution of a voluntary assignment for the benefit of cred- 
itors does not prevent its being an act of bankruptcy. —Jn re Lawrence, 18 
N. B. R. (S. D. N. Y.) 516. 


ADJOURNMENT. — See REGISTER, 1; WARRANT. 


ADJUDICATION. 


1. So long as there are undistributed partnership assets, and partnership 
debts or liabilities, the firm may be adjudicated bankrupt. — Jn re Gorham, 
18 N. B. R. (N. D. Ill.) 419. 

2. A petition for adjudication of the firm was filed by one member thereof. 
It appeared from the schedules annexed that the firm had been dissolved by 
judicial decree, and all its assets transferred to a receiver, but that there were 
firm debts still unpaid. Held, that the firm could not be adjudicated, but 
only the petitioning member. — Jn re Hopkins, 18 N. B. R. (S. D. N. Y.) 339. 

See JURISDICTION, 7; PARTNERSHIP; REGISTER, 2. 


ARBITRATION. 


1. It is not competent for a creditor of the bankrupt to submit to arbitra- 
tion the question of the amount due to the creditor from the estate of the 
bankrupt. — In re Ford, 18 N. B. R. (S. D. N. Y.) 426. 

2. And a submission to the register to determine such a matter is not 
binding, but subject to a review of this court. — Ibid. 

3. The Code of New York has no application to bankruptcy proceedings. — 
Ibid. 

ARREST. 

1. The Bankrupt Law does not authorize the arrest of a bankrupt in case of 
voluntary bankruptcy. — Jn re Hale, 18 N. B. R. (S. D. N. Y.) 335. 

2. When the defendant was in custody under an execution against the 
person, and had given bond with securities for the jail limits, the judgment 
upon which the execution was issued was provable in bankruptcy, against the 
estate of the bankrupt, notwithstanding the arrest of the debtor on execution, 
and was released by the discharge of the bankrupt. Held, on motion, that the 
bond should be delivered up and — Long v. Dickerson, 7 Rep. (N. S. 
C. Ct. S. D. N. Y.) 172. 

See JurispiIcTIon, 8. 

Assets. 

A claim against the government for the proceeds of cotton belonging to a 
bankrupt, captured by the military forces of the United States, and sold, and 
the proceeds paid into the treasury, constitutes property, and passes to his 
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assignee in bankruptcy, though, from the bar of the statute, the claim be not 
enforceable in the Court of Claims or by any legal proceedings. — Erwin v. 
United States, 7 Rep. (U. S. S. Ct.) 3. 


ASSIGNEE. 


1. Where litigation had been carried on by a bankrupt and a third person 
before bankruptcy, and it was continued afterwards. the assignee taking the 
place of the bankrupt, it was held, in a suit by counsel to recover for services 
rendered before as well as after the substitution, that the assignee was liable 
only for services and disbursements after the substitution, and that the third 
person having taken an assignment of the assignee’s interest, assumed all its 
burdens and could not demand reimbursement from him. — Jn re Litchfield, 
18 N. B. R. (S. D. N. Y.) 347. 

2. The act of Congress of Feb. 26, 1853, to prevent frauds upon the 
treasury of the United States, applies only to cases of voluntary assignments 
of demands against the government. It does not embrace cases where there 
has been a transfer of title by operation of law. The passing of claims to 
heirs, devisees, or assignees in bankruptcy is not within the evil at which the 
act aimed. — Erwin v. United States, 7 Rep. (U. S. S. Ct.) 3. 


ASSIGNMENT. 


1. A voluntary general assignment bears conclusive evidence, upon its face, 
of the intent of the assignor to prevent the property transferred by it being 
distributed under the Bankrupt Act; and, although such an assignment be 
made without fraud and without preferences, more than six months prior to 


the filing of the petition for adjudication, it is void as against the assignee in 
bankruptcy, and will defeat a discharge. — In re Kasson, 18 N. B. R. (N. D. 
N. Y.) 379. 

2. The estate taken by the assignee is precisely that of the bankrupt, and 
as the realty in the hands of the bankrupt was affected by the right of dower, 
so it is in the hands of the assignee; and the court cannot devest the right of 
dower. — Lazear v. Porter, 7 Rep. (S. Ct. Pa.) 216. 

See ASsIGNEE, 2. 

ATTACHMENT. 

The Revised Statutes of the United States, § 5044, dissolves an attachment 
on mesne process only. It does not relate to proceedings on final process. It 
does not dissolve the lien created by seizure of the property of the debtor on 
* execution. — Storer v. Haynes, 67 Me. 420. 18 N. B. R. 354. 


BANKRUPT. 

A bankrupt, the payee of a negotiable bill or note, who, before bankruptcy, 
sells and delivers the same without indorsement, may indorse the same after 
bankruptcy, so that the holder may maintain an action thereon in his own 
name. — Hersey v. Elliott, 18 N. B. R. (S. J. C. Me.) 358. 

See ApsuDICATION, 1. 

Bitt oF ExcHanGe. 

A bill of exchange was drawn upon A. payable to B., duly accepted and 

sold by B. to C., who indorsed it to the plaintiff. It was not paid at 
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maturity but duly protested. Some time after its dishonor, it was paid off 
and taken up by the acceptor, who, within four months thereafter, was 
adjudged a bankrupt. The assignee, upon suit brought, recovered the amount 
of the plaintiff, upon the ground that the acceptor was insolvent when he paid 
the bill, and that the payment was a fraudulent preference. Held, in an 
action by the plaintiff against C., that, having failed to communicate with C., 
or obtain his consent to the payment by the acceptor under the circumstances, 
he could not recover the amount of C.; his obligation to the bank, as indorser, 


having been thereby released. — Northern Bank v. Cooke, 18 N. B. R. (Ky. 
Ct. of App.) 306. 
anp Notes. —See Proor, 5. 


Bonp. — See ARREST. 


Books or Account. 


1. If a competent accountant can gain, a correct idea of the bankrupt’s 
business, the bankrupt has kept proper books of account within the require- 
ment of the act. — In re Antisdel, 18 N. B. R. (Mich. Dist.) 289. 

2. Erasures and mutilations in books of account must be shown to be 
fraudulent, to authorize a refusal of the debtor’s discharge. — Jbid. 


Cope or New York. — See AgBITRATION, 3. 


ComPosITION. 


1. A resolution for composition, which provides that, upon the delivery of 
the composition notes, all the property of the debtors which is or has been in 
the hands of a voluntary assignee of the debtors shall be given up to the bank- 
rupts, and said assignee discharged from all responsibility under his office as 
assignee, is wholly nugatory, so far as it purports to affect such responsibility, 
or the rights of creditors under the trusts of that assignment by the proceed- 
ings in this court, otherwise than as the confirmation of the composition, and 
the release of the claims of the creditors, by payment of the composition, may 
necessarily affect them. — Jn re Hyman, 18 N. B. R. (S. D. N. Y.) 299. 

2. The confirmation of resolutions for composition does not give the assent 
of the court to what the resolution mainly attempts to affect. — Ibid. 

3. A resolution for composition, which provides that, any time after the 
delivery of the notes, the proceedings in bankruptcy may be discontinued, 
does not, if the resolutions are confirmed, bind the court to allow such discon- 
tinuance, unless, when the same is applied for, sufficient grounds therefor 
shall be shown to exist. — Jbid. 

4. In a composition proceeding, the creditors present may, by a vote, excuse 
a debtor from examination, on account of illness, though he is present at the 
meeting. — In re Wilson, 18 N. B. R. (S. D. N. Y.) 300. 

5. The fact that security provided for a composition does not certainly 
secure the full payment of the composition does not make the composition 
uncertain. — Ibid. 

6. The circumstance that there is no security given for the payment of the 
composition notes is merely one of the facts in the case, to be considered with, 
and in the light of, all the other facts, on the questions to be determined, 
whether the composition is for the best interests of all concerned. — Ibid. 
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7. A composition, if reasonably safe and judicious in what the debtors 
undertake to do, and fair in amount, is for the best interest of creditors, in 
that it gives liquidated and negotiable promises for unliquidated and un- 
merchantable claims. — Ibid. 

8. On the question whether, the composition being in other respects fair 
and just, the debtors should be allowed to keep their property, the principal 
element is their personal and business character. — Jbid. 

9. It is a question for the creditors to consider within what time, and how 
rapidly, the debtors can pay the composition. — /bid. 

10. On motion for confirmation of a resolution for composition, an objec- 
tion that a claim is fictitious, or, at least, that it is of very doubtful validity, 
comes too late. It should be made at the first meeting, and before the vote is 
taken; and if necessary, and the result of the vote will be affected by the de- 
termination of the disputed claim, the meeting should be kept open till the 
same is re-examined; or, if the facts impeaching a debt that has been proved 
are afterwards discovered, application for relief should be promptly made. — 
In re Bloch, 18 N. B. R. (S. D. N. Y.) 828. 

11. The composition was for twenty-five cents upon the dollar, payable five 
cents cash in five days after confirmation, and ten cents at the end of three 
" and six months, on the debtors’ notes alone, the property to revert to the debtors 
after payment of the five cents. It was shown that the largest claim grew 
out of the use, by the debtor, of moneys belonging to this creditor, deposited by 
them in their own name as a special deposit for him; and that they used the 
moneys without his consent, and with a full knowledge of its misappropriation. 
Held, that such an arrangement was not judicious, nor reasonably safe for the 
creditors. A person proved once to have misappropriated the funds of another, 
fully understanding the wrongful character of the act, is unfit to be the trus- 
tee of property for the benefit of his creditors. — Ibid. 

12. At a composition meeting, only those creditors who prove their claims 
are competent to engage or take part in the proceedings. — Jn re Keller, 18 N. 
B. R. (N. D. N.Y.) 331. 

13. Either party may, at the second meeting, furnish any competent testi- 
mony, oral or written, upon the question of whether it is for the best interest 
of all concerned to confirm the resolution. — Ibid. 

14. It is competent to produce any creditor and prove by him that he has 
been induced or biassed to sign the resolution by any false statement, or by 
any evil practice of the debtor. — Jbid. 

15. If a claim be disputed on its merits, the register who presides at a 
composition meeting may examine and pass upon it, subject to review by 
the court. His power is not limited to a postponement of the proof, as in a 
general meeting for the election of an assignee. — Ibid. 

16. When creditors are present at any session of the first meeting for com- 
position, and take part in the proceedings, but are not present when the vote 
is taken, they are to be considered as voting against the resolution, unless they 
have expressly indicated to the register a contrary purpose. — Jn re Richmond, 
18 N. B. R. (S. D. N. Y.) 362. 

17. By the terms of a composition, it was provided that the property of the 
bankrupts, and their books of account, which had been theretofore held by an 
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assignee under a voluntary assignment, should be returned to the debtors; and 
they were so returned. Creditors can and do give their consent thereto; and 
if, by any means, such transfer shall be effected in furtherance of the terms of 
the composition agreement, they will not be permitted to take any action to 
undo what has thus been done with consent. — In re Rodger, 18 N. B. R. (S. 
D. N. Y.) 381. 

18. After an order has been passed by the State court, discharging the as- 
signee, a creditor who refused to receive the composition notes, and whose debt 
was contracted by fraud on the part of one of the debtors, asked the court to 
vacate the order discharging the assignee. Held, upon petition of the bank- 
rupts to enjoin the creditor from proceeding in the State court for such order, 
that this was a violation, by the creditor, of the composition agreement, and, 
under the powers given to this court to enforce the agreement, the creditor 
must be enjoined from going on with the action. — Ibid. 

19. One of the terms of a composition was that the proceedings might at 
any time be discontinued without notice to the creditors. Held, that this pro- 
vision is to be treated merely as a waiver, on the part of the creditors, of notice 
of an application to discontinue, and does not bind the court to grant such an 
application. — In re McNab § Harlin Manuf. Co., 18 N. B. R. (S. D. N. Y.) 
388. 

20. The terms of a composition were to pay seventy-five per cent in twelve 
equal instalments, the first being in three months, and the last in three years 
from the date of confirmation, to be evidenced by the promissory notes of the 
bankrupt corporation, without other security; and, upon the giving of these 
notes, all the property of the bankrupt was to be surrendered to it. The presi- 
dent of the corporation, who was also its treasurer, it was shown, had abused 
his trust, using the funds and credit for private speculation, in fraud of the 
corporation. After this was made known, the president resigned his position 
as treasurer, but retained the presidency. The corporation took his stock giv- 
ing credit therefor on his account. The trustees manifested no disposition 
to punish him or compel him to make restitution, and the settlement made 
with him was such as to release him from the consequences of his crimes. 
Held, that the corporation, in its managing officers, was not of that unques- 
tionable personal and business character as to deem it reasonably safe to trust 
it for three years, pending the payment of the composition, with the property 
on which the creditors had ahold. Composition refused. — Ibid. 

21. A composition is none the less payable in money because the payment 
is postponed to a future day. — Jbid. 

22. A discharge by performance of the terms of a bankruptcy composition 
is a discharge by operation of law, even as to the non-assenting creditors; and 
a promise to pay a debt thus discharged is binding, though an exact compliance 
with the terms of the composition has been waived. —In re Merriman’s 
Estate, 18 N. B. R. (Conn. Dist.) 411. 

23. The expense and delay of litigation, though considerable, ought not to 
justify a compromise in a case where public interest and the due administra- 
tion of the Bankrupt Law require the settlement of the questions involved 
by the judgment of the court. — Jn re Rowe, 18 N. B. R. (S. D. N. Y.) 429. 

24. The statute allows any composition which is satisfactory to the requi- 
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site majority of thecreditors, and which is for the best interest of all concerned. 
— Inre Purcell, 18 N. B. R. (S. D. N. Y.) 447. 

25. Where the bankrupt had given a creditor his accommodation notes to an 
amount much larger than the creditor’s claim, which were discounted for the 
creditor’s benefit, and proved, by the holders, against the estate, — Held, that 
the assignee would have the right to set off the dividend paid upon the notes 
against the dividend due such creditor, and recover from him the balance of the 
amount so paid; and the same equitable rights obtain in a composition. — Jbid. 

26. Where creditors have agreed to a composition, received a payment in 
cash, and accepted notes for the balance, upon failure of payment of the notes, 
they cannot resort to the State courts to recover their debts. — Deford v. Hewlett, 
18 N. B. R. (Ct. of App. Md.) 518. 

27. The general objection that the estate could pay more is not one that 
will avail unless very clearly made out, and unless the disparity is evident. — 
In re Welles, 18 N. B. R. (S. D. N. Y.) 525. 

28. The objection to a composition, that the schedules of the bankrupt state 
the real estate as of uncertain or unknown value, is not good. — Ibid. 

29. Nor that a house standing in the name of the bankrupt’s wife should 
have been included therein, and should be deemed the bankrupt’s property, 
especially when the facts relating thereto were brought out by the testimony, 
and submitted to the creditors, before the composition was accepted. — Ibid. 

30. Debts fraudulently contracted are not discharged by proceedings for 
composition in bankruptcy: the proceeding is one in bankruptcy, and the force 
of it to discharge debts is subject to the qualifications contained in § 5117, 
U. S. Revised Statutes. — Leggett v. Barton, 7 Rep. (N. J. Sup. Ct.) 116. 

31. Any agreement with a creditor, for an advantage to him over the others, 
made to induce him to join in a deed of composition, or required by him as 
a condition upon which he shall become a party to it, which is not disclosed 
in the deed or to the other creditors, is void, both as to the debtor and the 
other creditors; and money paid under the agreement, in excess of the due 
proportion of the creditor’s debt, may be recovered back, unless paid under 
such circumstances as to be regarded in law as a voluntary payment. — 
Crossley v. Moore, 7 Rep. (S. Ct. N. J.) 149. 


Composition Deep. 
A composition deed which provides that it shall be consummated within 
a given time or be void is not absolute on its face, and must be fully con- 
summated by the debtor, as to each and all of the subscribing creditors, within 
the time limited. — Evans vy. Gallantine, 18 N. B. R. (Ind. Sup. Ct.) 311. 


ComPROMISE. 

The bankrupts, upon the eve of bankruptcy, paid their attorneys one hun- 
dred and fifty dollars in money, and assigned to them a very large amount of 
bills as security, for services rendered and to be rendered. Some of the claims 
were collected. The assignee sued the attorneys, to recover the money paid 
and property assigned, claiming the transaction to be fraudulent and void. 
After the pleadings had been completed, the assignee and attorneys negotiated 
a compromise, by which the attorneys re-assigned the uncollected bills and were 
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released from those collected, by which the attorneys would realize less than 
the money originally paid them. The register approved the compromise, but 
the court held it to be a case not, in its character, a proper one for the com- 
pounding of disputed claims under General Order No. 20.—Jn re Rowe, 
18 N. B. R. (S. D. N. Y.) 429. 


ConsTRUCTION. 

The publisher of a weekly newspaper is not a ‘‘ manufacturer ’’ within the 
meaning of the Bankrupt Act. —Jn re Capital Publishing Co., 18 N. B. R. 
(Sup. Ct. Dist. of Col.) 319. 

ConTeMPT. 

Two days after the election of an assignee, but before he had the custody 
of the property, certain creditors foreclosed mortgages in the State courts, 
obtained execution, and proceeded to levy upon the property. They, as well 
as the sheriff, knew of the proceedings in bankruptcy. The mortgages each 
contained a clause waiving all homestead and exemption rights, under the 
State constitution and laws and the Bankrupt Act, in and to the property 
mortgaged, and also to his right to a discharge in bankruptcy. Held, that 
the waiver appertained to this identical property, but it could not be enforced 
until it was designated and allowed to the bankrupt by the assignee, and that 
the action of the defendants was a positive contempt of the jurisdiction of the 
court. — Byrd vy. Harrold, 18 N. B. R. (S. D. Geo.) 433. 


ConTRACT. 
A promise, made after receiving a discharge in bankruptcy, to pay a debt 


from which the promisor has been discharged, is valid; but when made before 
a discharge has been obtained, is without consideration and is not binding. — 
Ogden v. Redd, 18 N. B. R. (Ky. Ct. of App.) 317. 


CorPORATIONS. 

Where the issue of shares of the capital stock in a corporation, was in fact 
fraudulent, but the books of the corporation showed them to be fully paid up, 
and there was nothing to put innocent purchasers in open market upon their 
inquiry as to that, such purchasers are not liable for an assessment; but the 
remedy is against the guilty perpetrators of the fraud in their individual 
capacity. — Foreman v. Bigelow, 18 N. B. R. (C. Ct. Mass.) 457. 

CounsEL. — See ASSIGNEE. 
Court. — See JurIspDICTION, 3. 
DemurRRER. — See PLEADINGS, 3. 


DISCHARGE. 


1. The court is not bound, of its own motion, to refuse a discharge, wherever 
it can see that the bankrupt has committed an act, which, if properly pleaded, 
would bar a discharge. — In re Antisde!, 18 N. B. R. (Mich. Dist.) 289. 

2. But if the point upon which specifications are overruled is a technical 
one, the court may permit other creditors to come in and object. — Ibid. 

3. Creditors who have been duly notified and make no opposition are 
regarded as consenting to a discharge. — Ibid. 
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4. Where it appears that an opposing creditor had obtained judgment, 
against the bankrupt, for the debt which was proved by him in the bank- 
ruptey court; that he afterwards filed a creditor’s bill against the debtor and 
his wife, praying to have certain conveyances to his wife set aside and de- 
clared void, as a fraud upon creditors; that the case went to a regular hearing 
upon pleadings and proof; that the bill was dismissed, aud, upon appeal, the 
decree affirmed, — Held, that, as between the debtor and opposing creditor, the 
question is res adjudicata, and the creditor is estopped from opposing the dis- 
charge. — Ibid. 

5. A proceeding to annul a discharge must be brought in the district court 
which granted it, and by a creditor for that specific purpose. It may be 
brought at any time within two years from the discovery of the fraud on 
account of which it is sought to be set aside. — Nicholas v. Murray, 18 N. B. 
R. (C. Ct. Or.) 469. 

See Arrest; Composition, 30; Contract; FRAUDULENT CONCEAL- 
MENT; JURISDICTION, 5; Practice, 2. 


DISTRIBUTION. 


Where a mortgage had been executed to secure bonds which were after- 
wards given, at different times, to different people, to secure notes of the obligor 
and mortgagor, who became bankrupt, and certain of these bonds were held 
by A., who had also a draft on which the bankrupt was liable, to secure which 
the bankrupt had assigned ‘‘the accrued interest ’’ of the bonds, and the 
amount brought by the realty when sold was less than the face value of the 
bonds, — Held, that the proper basis of distribution was to take the interest 
on all the bonds, from the date of the last hypothecation to the time of dis- 
tribution, and to add to the amount of securities held by A. the interest 
which had accrued on them before hypothecation, and to declare a dividend 
on the amounts thus ascertained to be due to the creditors respectively. — In re 
Moore, 7 Rep. (W. D. Pa. U. S. C. Ct.) 199. 


Dower. 

A sale of the bankrupt’s real estate, under an order of court specifying 
that all liens, except that of a certain mortgage, shall be discharged by the 
sale, does not defeat the right of dower of the bankrupt’s wife. — Lazear v. 
Porter, 7 Rep. (S. C. Ct. Pa.) 216. 

See AssIGNMENT, 2. 


Equity. — See FRAUDULENT CONCEALMENT; STATUTE OF LimiITATIONs, 2. 
EstoprEe.. — See DiscHarGeE, 4. 
EviwEnce. — See Composition, 14. 
Execution. — See ARREST; ATTACHMENT; LIEN, 4. 
Exemption. — See ConTEMPT. 
Fictitious Ciaims. — See Composition, 10. 


FRAvD. 


The defendant was a partner of the bankrupt, and, having learned that an 
attachment was to be made upon his partner’s interest in the business, pro- 
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cured a delay, and, during this time, bought out his partner’s interest, for an 
inadequate price, without taking any account of stock or of the firm debts or 
assets. The money was returned to the defendant for safe-keeping, and by 
him deposited in his safe, subject to the control of the bankrupt, and by him 
drawn out from time to time. In answer to a suit by the assignee, to set aside 
the sale, the defendant claimed that the sale was made to protect his own 
interest. Held, that these parties were chargeable with having contemplated 
the result which they accomplished, and must be considered as guilty of in- 
tending to hinder and delay this creditor in obtaining security for his demand. 
— Burrill v. Lawry, 18 N. B. R. (Me. Dist.) 367. 
See Corporations; DiscHaArGE, 5. 


FRAUDULENT CONCEALMENT. 


Where it appeared that a bankrupt had fraudulently obtained his discharge 
in 1872, but the fact was not known until 1878, when proceedings were insti- 
tuted to set aside the same and to cause property to be reconveyed to the as- 
signee, which had been concealed by the debtor and reconveyed to him after 
his discharge; and it appeared that the Statute of Limitations had run against 
all the debts due from him, and there were no creditors in fact, — Held, that 
the court could not interfere; that the remainder of the bankrupt’s estate, if 
any, after payment of all valid debts, belongs to the bankrupt himself, the as- 
signee holding it in trust for him. It would be a useless act to grant relief as 
prayed for, as the assignee would simply reconvey it to the bankrupt. — 
Nicholas v. Murray, 18 N. B.R. (C. Ct. Or.) 469. 


FRAUDULENT CONVEYANCE. 


1. When it appears that a bankrupt received money of his wife, without 
giving her any security, or any written evidence of the loan; that he held it 
in his possession for upwards of twenty years, having in the mean time pur- 
chased land which he might have conveyed to her in satisfaction of the debt, 
but which he held in his own name and acquired credit thereby, —a convey- 
ance to the wife, when he was heavily indebted and when a withdrawal of this 
amount of property from his assets was likely to embarrass him seriously on 
meeting his obligations, will be treated as a concealment of property, and 
fraudulent as to creditors. — Jn re Antisdel, 18 N. B. R. (Mich. Dist.) 289. 

2. Where one of the motives which prompts a conveyance is to hinder 
and defeat creditors, such transfer is fraudulent at common law, as well as 
against the provisions of the Bankrupt Act, although other considerations 


may have induced the conveyance. — Burrill v. Lawry, 18 N. B. R. (Me. Dist.) 
367. 


FrAupULENT Depts. — See ComposiTion, 30. 


INVOLUNTARY PETITION. 


Upon the return day of an order upon an involuntary petition, certain cred- 
itors, not petitioning creditors, asked to intervene and contest the adjudication 
upon the ground that the voluntary assignment, the alleged act of bankruptcy, 
was void, being executed by only three of the five partners personally, and in 
the firm name by one of the partners signing, as attorney in fact, for the firm, 
when he never held any power of attorney for such purpose. Since the filing 
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of the petition, the moving creditors have prosecuted to judgment their actions 
against the alleged bankrupts, and they claim to have made levies upon their 
executions. Held, motion denied. The moving creditors do not make a case 
of fraud or collusion to procure an adjudication to which the petitioning credi- 
tors are not in fact entitled. The fact that the intervening creditors have 
levied upon the bankrupt’s property since the filing of the petition gives them 
no rights, as against petitioning creditors, different from that of creditors at 
large. — In re Lawrence, 18 N. B. R. (S. D. N. Y.) 516. 
JUDGMENT. — See Practice, 1. 
JURISDICTION. 

1. When the want of jurisdiction appears upon the petition, consent of the 
parties cannot give jurisdiction, and the court, of its own motion, should take 
notice of the point. — In re Hopkins, 18 N. B. R. (S. D. N. Y.) 339. 

2. The District Court, under § 4972, has power only to marshal assets ac- 
cording to priorities and rights which have been created or established by 
the act itself, or have been created by liens which have been placed upon the 
assets by the act of one of the parties, or by operation of law; and it cannot 
discriminate between different classes of debts of the same legal character. — 
In re Merriman’s Estate, 18 N. B. R. (Dist. Conn.) 411. 

3. The moment a voluntary petition is filed, all the property in possession 
or in action, which the petitioner included in his schedules and inventory, 
came, by the effect of the Bankrupt Law, into the prehensory power of the 
court as fully aif it was in the actual and visible presence of the court; con- 
sequently, it is under its protection and within it exclusive control. — Byrd 
v. Harrold, 18 N. B. R. (S. D. Geo.) 433. 

4. Upon an involuntary petition, before adjudication, a composition was 
proposed by the debtor and confirmed, but, upon failure to carry it out, was 
set aside. Before the order setting it aside was passed, the debtor filed his 
voluntary petition and was adjudicated. At the first meeting of the creditors, 
it was objected that the court had no jurisdiction, by reason of the pendency of 
the proceedings under the involuntary petition. Held, no bar; that proceedings 
under the voluntary petition should go on, and those under the involuntary 
petition be stayed. — Jn re Flanagan, 18 N. B. R. (Cal. Dist.) 439. 

5. The Circuit Court has jurisdiction, of a suit to set aside a fraudulent 
conveyance, made by the bankrupt after his discharge, of property concealed 
by him prior thereto ; and the fact that a prayer to annul the discharge is also 
included does not make the suit one to annul the discharge. — Nicholas v. 
Murray, 18 N. B. R. (C. Ct. Or.) 469. 

6. The Circuit Court has jurisdiction, upon suit of the assignee, to enjoin 
parties from prosecuting a suit in trover, in the State court, against a mar- 
shal, for seizing property claimed by a third party under a provisional warrant 
to take possession of the same. — Hudson v. Schwab, 18 N. B. R. (C. Ct. E. D. 
Mich.) 480. 

7. The Bankrupt Court has jurisdiction to entertain and determine the 
question what persons in fact did constitute a firm; and an adjudication based 
upon such determination is valid till set aside or reversed. — In re Griffith, 
18 N. B. R. (S. D. N. Y.) 510. 
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8. In trespass for false imprisonment, and case for fraudulently procuring 
an adjudication of bankruptcy against plaintiff, whereby plaintiff’s property 
was seized and his person arrested and committed to jail, it appeared that a 
petition to the Court of Bankruptcy by defendant, who was then a creditor of 
plaintiff, wherein defendant alleged, inter alia, that he feared plaintiff would, 
on service of order to show cause, immediately leave the district and put him- 
self beyond the reach of the court; the court issued a warrant for plaintiff’s 
arrest, reciting that there was reason to believe that the alleged bankrupt was 
about to leave the State. Held, that the court had jurisdiction of the process; 
that the issuing of the warrant was an adjudication; that it appeared agree- 
ably to § 5024 U. S. Rev. Stats.; that there was probable cause for believing 
that the bankrupt was about to leave the State, and that there was, therein, no 
defect in the proceedings, whereby the warrant was avoided. — Carleton vy. 
Taylor, 50 Vt. 220. 

See MANDAMUS. 


LANDLORD AND TENANT. — See RENT. 


LEASE. 


1. If an assignee accepts a lease belonging to the bankrupt and sells the 
same to the lessor, the lease and the guaranty therein become thereby ex- 
tinguished. — White v. Griffing, 18 N. B. R. (Sup. Ct. Conn.) 399. 

2. It seems, if an assignee sells a lease of the bankrupt and receives there- 
for a large sum of money for the benetit of the creditors, he accepts an assign- 


ment of the lease. —Jbid. 


3. An assignee is not bound to take a lease belonging to the bankrupt, un- 
less it is valuable to the estate. — bid. 


LIEN. 


1. Where, in a trustee suit, execution was obtained and demand made upon 
the trustee thereafter, and subsequently the debtor was adjudicated a bank- 
rupt, such demand created a lien upon the funds in the hands of the trustee, 
not dissolved or affected by the proceeding in bankruptcy. — Storer v. Haynes, 
18 N. B. R. (67 Me. 420) 354. . 

2. Where a suit was begun by attachment of property, judgment obtained, 
and an order on the docket, that the attached goods be sold in satisfaction of 
the judgment; but no order of sale issued till after the debtor in the suit had 
been adjudged a bankrupt, — Held, that a judgment lien had been obtained, 
which the bankruptcy proceedings did not invalidate, though no execution had 
issued on the judgment, nor order for sale. — Shelley v. Elliston, 18 N. B. R. 
(Kan. Dist.) 375. 

8. An execution against the bankrupts had been placed in the officer’s hands 
before the filing of the petition. Held, that this created a lien in favor of the 
judgment creditor not affected by the bankruptcy. And it is not material 
whether the goods were the property of one partner or the firm. In either 
case they were held by the execution, and the creditor’s claim by virtue thereof 
is superior to that of the marshal for his charges in the bankruptcy proceed- 
ings, other than those charges which relate to the goods upon which the lien 
attaches. — In re Wheeler, 18 N. B. R. (S. D. N. Y.) 385. 
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4. A judgment creditor does not acquire a lien protected under the Bank- 
rupt Act, by commencing proceedings supplementary to execution. Until the 
appointment of a receiver, his right is not a lien within the meaning of the 
Bankrupt Law. — Ibid. 

See ATTACHMENT. 

MANDAMUS. 

Certain creditors of a firm instituted proceedings in bankruptcy against a firm, 
and obtained a provisional warrant for the seizure of certain goods in the hands 
of S., which, it was alleged, were disposed of in fraud of the act; and they were 
seized by the marshal. S. sued the marshal and four petitioning creditors, in 
the State court, for the value of the goods. The assignee, marshal, and the 
four creditors then brought a bill in equity in the Circuit Court, to set aside 
the sale to S. as fraudulent, and to restrain S. from prosecuting the action in 
the State court. The injunction was granted upon application for mandamus to 
vacate and set aside the injunction. Held, as the Circuit Court had full juris- 
diction of the cause, a writ of mandamus would not lie to vacate the injunc- 
tion, which is a mere incident of a suit; but the remedy is by appeal from the 
decree. — Ex parte Schwab, 18 N. B. R. (S. C. U. S.) 507. 


MANUFACTURER. — See CONSTRUCTION. 


MaArsHAL. 


The marshal has no right, under a provisional warrant, to go out of his dis- 
trict to seize property claimed by a third party. — Carr v. Phillips, 18 N. B. R. 


(Sup. Ct. Mich.) 527. 
See Rent. 
MarsHatuinG Assets. — See JuRISDICTION, 2. 
MortGace. — See DistRIBUTION. 
New Promise. — See Composition, 22. 


Notice. 

It is imperative, under the statute, that notice shall be given, for three 
consecutive weeks, of all public sales, in a designated newspaper, whether the 
assignee or other officer proceed under the power given him by statute or under 
a special order of the court. There is no power in the judge or court to change 
the requirement of the statute. — In re Hunter, 18 N. B. R. (W. D. Tenn.) 
504. 

PARTNERSHIP. 

1. As between himself and the firm creditors, one partner cannot estop 
himself, by any dealings with his copartner, from any duty he owes to these 
creditors. — In re Gorham, 18 N. B. R. (N. D. Ill.) 419. 

2. A copartnership having expired by limitation, two members of the firm 
transferred their interest to the other, under a stipulation that he should 
faithfully apply the firm assets to the payment of the firm debts. He after- 
wards filed a voluntary petition in bankruptcy, placing in his schedules the 
firm assets and debts. Held, that the other members, upon motion, might be 
made parties to that petition and adjudged bankrupt, so that the firm assets 
might be applied to the payment of the firm debts. — Ibid. 
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8. In 1872, G. & W. were adjudicated bankrupts upon a voluntary petition 
alleging them to constitute a firm. In 1874, upon proceedings in a State 
court, it was determined that A. was a general partner with them, and not a 
special partner, as was supposed. In 1878, application was made to set aside 
the adjudication, upon the ground that the court had no jurisdiction over 
partnerships, unless all the partners were made parties and adjudicated. Held, 
that the application should be denied, on the ground that so long an interval 
had elapsed since the adjudication that rights and interests of other parties 
have grown up under it, and been adapted to it. — Jn re Griffith, 18 N. B. R. 
(S. D. N. Y.) 510. 

See ApgupIcaTION, 1, 2; JuRispIcTION, 7. 


PETITION. 


1. A petition which does not allege that the promissory notes therein men- 
tioned were the commercial paper of the alleged bankrupt, made or passed in 
his alleged business of a manufacturer, is defective in form. — Jn re the Capital 
Publishing Co., 18 N. B. R. (Sup. Ct. Dist. Col.) 319. 

2. A note for two hundred and fifty dollars, falling due four days after 
the filing of a petition in bankruptcy, is not a provable debt for that 
amount on that day, but for something less. —In re Riker, 18 N. B. R. 
(S. D. N. Y.) 393. 

3. Indorsers of the bankrupt’s notes, whose liability has become fixed and 
absolute before the filing of the petition in bankruptcy, are not creditors, 
and could not be reckoned as such in an involuntary petition. — /bid. 

4. Upon the objection that the amount in the original petition was in- 
sufficient, a supplementary petition was filed by another creditor, and the 
debtor admitted that the petitioners in the two petitions constituted at least 
one-fourth of all his unsecured creditors holding provable claims equal to or 
exceeding two hundred and fifty dollars, and that the debts owing to said 
petitioners amount, in the aggregate, to at least one-third of all the debts 
provable against him by that class of creditors. Held, that such admission 
did not show that the requisite number and amount of creditors had yet 
joined. It is essential that the petitioning creditors, whose debts equal or 
exceed two hundred and fifty dollars, should be one-fourth of all that class of 
creditors, — Ibid. 

5. A creditor at large cannot, as matter of right, intervene to contest an 
adjudication, but he may very properly suggest matters of suspicion in the 
case, when the court will direct an inquiry, in order to ascertain whether the 
petition is not collusively and fraudulently prosecuted. — In re Hopkins, 18 
N. B. R. (S. D. N. Y.) 396. 

See ApsuDICATION, 2; JuRISDICTION, 1. 


PLEADINGS. 

1. Where, in a suit to recover an alleged balance due upon open account, 
the defendant set up a composition agreement, he must aver in his answer the 
full consummation of the agreement, within the time limited, as to all the 
creditors. — Evans v. Gallantine, 18 N. B. R. (Sup. Ct. Ind.) 311. 

2. The objection to a bill brought by an assignee, that the complainant 
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therein is not the lawful assignee, cannot be taken by demurrer, but must be 
by plea denying the right. — Nicholas v. Murray, 18 N. B. R. (C. Ct. Oreg.) 
469. 


3. Where a case made by the bill is one of a gross and palpable fraud, 
against which the complainant is entitled to have the relief prayed for, unless 
for some special and technical cause, —as the lapse of time, mistake in the 
form, or the like, —the suit cannot be maintained; there is no such defect 
or insufficiency in the substance as will sustain a demurrer for want of equity. 
— Ibid. 

4. A demurrer that the bill does not state facts sufficient to constitute 
a cause of suit is unknown in equity pleading. It amounts to an allegation 
that there is no equity in the bill. — Jbid. 


PRACTICE. - 


1. The mere filing of a petition in bankruptcy is not sufficient to prevent 
judgment against the petitioner in a suit pending in a State court against 
him. — Murphy v. Young, 18 N. B. R. (C. Ct. Phil.) 505. 

2. It is necessary for the bankrupt, after adjudication as such, and pending 
proceedings for his discharge, to make some sort of application to stay pro- 
ceedings pending in a State court against him, if he would arrest such suit 
before it is prosecuted to judgment, otherwise judgment will be operative and 
valid, and the debt on which it is based will not be barred by the bankrupt’s 
discharge, although provable in the Bankrupt Court, and the usual notice given 
to the creditor. — Steadman v. Lee, 7 Rep. (Geo. Sup. Ct.) 74. 


See DiscHarGE, 5; JuRISDICTION, 8. 


PREFERENCE. 


1. Where a deputy collector of revenue, within four months of his adjudi- 
cation as a bankrupt, paid over moneys collected as taxes due the United 
States, such payment was not a preference prohibited by section thirty-five 
of the act. — Tiffany v. Morrison, 18 N. B. R. (S. C. Col.) 365. 

2. Payments to the government, although with intent to give a preference, 
are not forbidden by the Bankrupt Act. — Ibid. 

See oF EXCHANGE. 

PRIORITY. 

Where a debtor, after a composition, gave to a creditor who had accepted 
the composition new notes for the old debt, and again went into bankruptcy, 
payment of a dividend upon the revived debt cannot be postponed till the new 
debts shall have been fully paid. — Jn re Merriman’s Estate, 18 N. B. R. 
(Conn. Dist.) 411. 

Promise. — See Contract. 


Promissory Notes. — See BANKRUPT. 


Proor. 

1. A claim of a creditor was upon two notes given by the bankrupts, among 
others, to a firm, and indorsed to him, after maturity, and secured by a pledge 
of stocks. The firm afterwards surrendered to the bankrupts a large number 
of their notes, and signed an agreement to take up and surrender others, in- 
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cluding these two. They received from the bankrupts a payment in cash, 
which, it was agreed, with the stock held by them, should be taken in satis. 
faction of the debt. Held, that the notes were paid. — Jn re Ford, 18 N. B. 
R. (S. D. N. Y.) 426. 

2. The owner and holder of a note can alone make the proof. — Ibid. 

3. A note subject to a set-off for a larger amount is not a provable claim. — 
Ibid. 

4. Drafts were drawn by the bankrupts on their correspondents, who ac- 
cepted the same. They were drawn against consignments of merchandise, 
which the drawers undertook to make, but which they failed to make. After 
the dishonor of the drafts, the holders received from the acceptors fifty per 
cent of the amount due on them, without prejudice to the holder’s rights 
against other parties, the acceptors releasing all claim against the bankrupts. 
Held, that the holders might prove against the bankrupts upon the full amount. 
— Inre Baxter, 18 N. B. R. (S. D. N. Y.) 497. 

5. Where, in an action, the defendant filed, in answer, a set-off, but before 
trial the plaintiff was adjudicated bankrupt, and default was entered, the 
defendant therein can prove his claim in bankruptcy. — Jn re People’s Safe 
Deposit, §c. Co., 18 N. B. R. (N. D. N. Y.) 493. 

See Practice, 2; Srarute or Limitations, 4, 5. 


PROVISIONAL WARRANT. 


A bankrupt was adjudicated upon his own petition, and the first meeting 
called nearly sixty days therefrom, and then a postponement obtained by his 


attorney. In the mean time, he had disposed of some of his assets; had 
expressed an intention of offering a composition, but had made no applica- 
tion to the court; had intimated an intention to go to Europe to adjust his 
foreign claims, and then declared his inability to make a proposition for 
composition, because his affairs, especially his foreign accounts, were so con- 
fused. Held, a proper case for the issue of a provisional warrant. — In re 
Hale, 18 N. B. R. (S. D. N. Y.) 335. 


REGISTER. 

1. The register has no power to adjourn a meeting of creditors by letter, 
or otherwise than by attending the meeting at a time and place designated for 
its assembling. — Jn re Dickinson, 18 N. B. R. (W. D. Tenn.) 514. 

2. The register has power to make a valid adjudication in cases of com- 
pulsory bankruptcy, when the alleged bankrupt has been defaulted. — Jn re 
De Ford, 18 N. B. R. (W. D. Tenn.) 454. 

See Composition, 15; WARRANT. 


REntT. 


Where the marshal has seized certain goods of the bankrupt, and used and 
occupied the premises for their keeping, which was under lease to the bank- 
rupt, it was held, upon claim of the landlord, for the rent reserved in the lease, 
that the estate is liable to the landlord before the appointment of an assignee, 
not on the ground of contract, but on equitable considerations for the benefit 
conferred upon the estate; and the allowance to be made is measured by the 
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benefit thus rendered, and ordinarily it is the value of the premises for storage 
of the goods, unless the circumstances are such as to make a greater expense 
than for storage proper, either for present or future purposes of sale, or for 
some other purpose. — In re Wheeler, 18 N. B. R. (S. D. N. Y.) 385. 


Res Apsupicata. — See DiscHarce, 4. 
Revirw. — See ARBITRATION, 2. 
Sates. — See Notice. 
ScHEDULEs. — See ComposiTion, 28. 


SET-OFF. 


1. At the first meeting for composition there were fifteen creditors present, 
representing $70,083.96, eight of whom, representing $56,217.56, voted for the 
resolution of one per cent. Among these eight was the assignee of an insol- 
vent firm, who voted on his debt, $4,127.58, for money loaned and goods 
sold the firm. Prior to the bankruptcy, the bankrupt had lent his notes, 
without consideration, to the firm, for an amount exceeding $10,000, which 
the firm had had discounted for its own benefit. These notes outstanding 
in the hands of third parties had been proved, and formed part of the first- 
named sum. Held, that the assignee, having no interest in the proposed com- 
position, is not to be regarded as a creditor who has any voice in the acceptance 
of the same, and the composition was therefore not approved by the majority 
in number of the creditors, within the true meaning of the statute. — Jn re 
Purcell, 18 N. B. R. (S. D. N. Y.) 447. 

2. Nothing can be set off against a creditor’s claim, except a debt due the 
bankrupt. — Ibid. 

See ComposiTi0on, 25; Proor, 3. 


SET1LEMENT. — See VOLUNTARY CONVEYANCE. 
State Courts. — See Composition, 26. 


STATUTE OF LIMITATIONS. 


1. When a general assignment had been made previous to the adjudication 
in bankruptcy, and the defendants received payment, knowing that an assign- 
ment had been made, the Statute of Limitations did not begin to run against 
the trustee in bankruptcy until a decree was entered setting aside the assign- 
ment. — Tappan v. Whittemore, 7 Rep. (U. S. C. Ct. S. D. N. Y.) 173. 

2. The liability of a stockholder, upon his unpaid subscription, is that of a 
debtor to the corporation, and passes to the assignee of the corporation; and the 
cause of action arises when the estate of the bankrupt corporation vests in 
him as the assignee in bankruptcy. — Foreman v. Bigelow, 18 N. B. R. (C. Ct. 
Mass.) 457. 

3. The Statute of Limitations of the State where the debtor is adjudged a 
bankrupt applies to all debts due from the bankrupt, with the same effect as 
if the claim was then sued in the State court. — Nicholas v. Murray, 18 N. 
R. R. (C. Ct. Or.) 469. 

4. And the statute continues to run against a claim after the petition in 
bankruptcy has been filed and adjudication had, and no claim can be proved 
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against the estate to which, at the time of offer of proof, the statutes of the 
State would be a bar. — Ibid. 

5. A debt against which the Statute of Limitations has run, but which is 
included in the debtor’s schedules, is provable in bankruptcy. — In re Hertzog, 
18 N. B. R. (S. D. N. Y.) 526. 

See FRAUDULENT CONCEALMENT. 


STOPPAGE IN TRANSITU. 


1. The right of stoppage in transitu depends upon the fact that the goods 
have not come to the actual or constructive possession of the vendee, and it ig 
not necessary that the obstacle which has prevented this should be one that 
was purposely interposed by the vendor for this purpose, nor that it was one 
created by him directly or indirectly. Even where the seller has ceased to have 
any control of the goods, and they are in the custody of the Government await- 
ing the payment of duties, the right of stoppage in transitu remains. — In re 
Bearns, 18 N. B. R. (S. D. N. Y.) 500. 

2. A. contracted to sell to the bankrupt fifteen hundred cases of wine, ‘ to 
arrive,”’ at a fixed price per case, less duties. Upon arrival, the wine was 
stored in a bonded warehouse selected by the bankrupt, but in A.’s name. 
Before the bankruptcy, nine hundred cases were withdrawn from the warehouse 
by the bankrupt, A. signing on the withdrawal entry an authorization to the 
bankrupt to withdraw the goods described therein, as required by the regula- 
tions of the Treasury Department. After the filing of the petition in bank- 
ruptey A. withdrew the remaining cases, paying the warehouse charges on the 
whole fifteen hundred cases. The note fell due after the bankruptcy and was 
not paid. A. proved his claim for the nine hundred cases. A motion to expunge 
the proof was made upon the ground that A. had no right to take the remaining 
six hundred cases; that the title and constructive possession had become vested 
in the bankrupt, and that the assignee can set off the value of the same tor- 
tiously taken by A. Held, that the right of stoppage in transitu still existed 
as to the six hundred cases, that the giving of the authorization by A. to with- 
draw a part of the goods was such a separation, by the consent of the parties, 
of that part from the rest; that the delivery of that part is not to be considered 
as a constructive delivery of the whole, or as affecting the right of stoppage in 
transitu as to the part remaining in the warehouse. — Jn re Bearns, 18 N. B. 
R. (S. D. N. Y.) 500. 


VoLunTARY CONVEYANCE. 

Shortly before the dissolution of a partnership of which S. was a special 
partner, he settled upon his wife a leasehold estate and bonds to a large 
amount. The assets of the firm were but little in excess of the debts. S. 
became a general partner in the new firm, — no new capital being contributed, — 
and in two years failed. The wife in the mean time had died, leaving a will 
by which the income of the estate went to her husband. Her executor sold the 
leasehold property, receiving cash in part and security in part, the cash being 
lost by investment. Ina suit by the assignee of the firm against the exec- 
utor of the wife, to recover the property settled upon the wife, for the benefit 
of the firm estate, it was held that the settlement was invalid, but that the 
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court could not render any money judgment against the estate executor for any 
balance of the proceeds of the sale of the leasehold estate. — United States Trust 
Co. v. Sedgwick, 18 N. B. R. (U. S. S. Ct.) 340. 

See Act or Bankruptcy. 


Warver. — See Composition, 19; Contempt. 


WARRANT. 


A warrant was returnable September 15, but the register, in consequence of 
the prevalence of the yellow fever, was unable to attend, and, by letters sent to 
his subordinates, adjourned the meeting, from time to time, till November 25. 
Held, a new warrant must issue, appointing another meeting, to be served as 
if no warrant had ever issued. — Jn re Dickenson, 18 N. B. R. (W. D. Tenn.) 
514. 

See JURISDICTION, 8; MARSHAL. 
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BOOK NOTICES. 


Massachusetts Reports. Vol. CXXTV. Cases argued and determined in the 
Supreme Judicial Court of Massachusetts, January — June, 1878. Joun 
Laturop, Reporter. Boston: Houghton, Osgood, & Co. 1879. 

Mr. Latnror has reached his tenth volume, that is, has nearly attained the 
average of the later reporters of Massachusetts, and affords us a fair opportu- 
nity for comparing his with their labors. In estimating, however, the quality 
of a reporter’s work, or even of the decisions of the court, the existing system 
of pleading, in Massachusetts, ought not to be lost sight of. It cannot be ex- 
pected that as precise enunciations of principle, or as clear and compact state- 
ments of fact, can be made under our lax mode of averment and amendment 
as were possible when the severer rules of special pleading prevailed. With 
this allowance we think that Mr. Lathrop’s later reports do not fall at all below 
the work of any of his predecessors. 

The contents of the volume itself do not present much that is of striking im- 
portance, though there are quite a number of cases of considerable interest. 
We notice a few of these. 

In Locke v. Lewis, p. 1, a conclusion is reached which would seem hardly 
to have required three arguments and a deliberation of five years; though the 
full review, by the court, of the conflicting authorities, will undoubtedly be 
very serviceable. 

In Major v. Holmes, p 108, the liability of a married woman, by the Act of 
1874, upon contracts with everybody but her husband, in the same manner as 
if she were sole, is held to include her liability as surety on her husband’s 
note. 

Wall v. Wall, p. 65, is interesting, not so much for the point decided — that 

a tax sale must strictly follow the statutory limitations in spirit and letter — 

as for illustrating, what is generally admitted, that all tax-sales are bad, and 

the only question is upon what ground they shall be so declared. 

The two most prominent cases in this volume are Thayer y. Boston, p. 132, 
and Richardson v. Hall, p. 228. In the former, the facts presented a close 
question as to which of two residences was the legal domicile. A local jury 
naturally looked favorably at the one in their own neighborhood; and the 
judge’s charge certainly did not press unduly the opposite side. It seems to 
us that the opinion does not dispose of the instructions prayed for quite satis- 
factorily. Richardson v. Hall presents some interesting questions in marshal- 
ling a testator’s assets among numerous annuitants in favor of whom specific, 
not conflicting, priorities had been given on different funds. 

Perry v. Porter, p. 338, is a decision of local interest. Here, the statute 
permitting express malice to be shown when the truth has been proved is de- 
cided, according to its literal tenor, to include civil actions, overruling the 
opinion of the judge at nisi prius. 

In Ouimet v. Sirois, p. 162, it is held that an assignment of wages is valid, 
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though the assignor’s name is so incorrectly written that the record required 
by statute gives no notice to creditors, provided no fraud existed. The letter 
of the statute seems to have been more regarded than its purpose. 

In Gorman’s Case, p. 190, an application for relief by habeas corpus was de- 
nied to one who, though not the real defendant, but bearing the same name, 
had suffered judgment by default, after being duly summoned; the remedy 
sought being held a collateral proceeding to the original suit. 

In Paine v. Boston, p. 486, the beneficiary seems to have fallen between two 
stools, by discontinuing one suit in the hope of getting an order from the city 
council in his favor, and then being unable to enforce the order as an agree- 
ment because the discontinuance made was no consideration therefor. 

Plumley v. Birge, p. 57, seems to be a case likely to cause dissension be- 
tween the Society for the Prevention of Cruelty to Animals and the Society 
for the Protection of Children. The court decide that a boy of thirteen is not 
to be legally presumed to know enough not to strike a dog. The animal is 
said to have weighed one hundred pounds; but we don’t know that this affected 
the question. Notwithstanding, therefore, Dr. Watts’s general remarks on the 
canine disposition to bark and bite, with which all good little boys should pre- 
sumably be acquainted, the dog’s owner was held liable, when the animal re- 
taliated. 

Lynde v. Richardson, p. 557, is an amusing instance of the ‘biter bit.’ 
The creditor’s attorney thought to catch a poor debtor by delaying to disclose, 
until the hour had expired, whether he meant his presence to be a technical 
appearance so as to waive a change of place from that appointed for the hear- 
ing. But the court, regarding his conduct as ‘‘ disingenuous,’’ hoisted the 
engineer with his own petard. 

Watriss v. Cambridge Nat. Bank, p. 571, decides that a renewal of a lease 
by a new instrument of demise, not excepting the fixtures already annexed, 
determines the tenant’s right thereto. The conclusion of the court seems 
fully warranted by the authorities; although we believe the Supreme Court of 
Michigan have just made a contrary decision. 

Homer v. Perkins, p. 431, determines that a false and fraudulent expression 
of opinion as to the solvency of a third party is no ground of action, though 
known to be false and intended to be acted upon. 

The volume concludes with the proceedings taken upon the death of ex- 
Chief Justice Bigelow. The remarks of Chief Justice Gray present in a few 
words a very discriminating analysis of his predecessor’s character. 


A Treatise on the [aw of Railroad and other Corporate Securities, including 
Municipal Aid Bonds. By Leonarp A. Jones, Author of a ‘“‘ Treatise on 
Mortgages.’’ Boston: Houghton, Osgood, & Co. 1879. 

Tuts work will be found to be a seasonable and valuable supplement to the 
general treatise of the author. 

We think the profession, accustomed as it is to railroad litigation, will still 
be surprised to see the magnitude of the proportions which the author’s sub- 
ject assumes when its different phases are exhibited in a single volume, and 
also pleased with the symmetry which the decisions of the courts, chiefly those 
of the Federal tribunals, have given to these proportions. 
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This system of law being mainly statutory in its origin, the author has 
wisely followed the practice of stating clearly the statutes of the several States 
which are the subject of the decisions; and in many branches of the subject 
succinct digests of the statute law of nearly all the States are incorporated in 
the text, which must be of themselves, and without reference to the other 
merits of the work, of great value to the practising lawyer. 

The arrangement which has been adopted by Mr. Jones is natural and logi- 
cal, and the index —the avenue through which alone the busy lawyer ordina- 
rily enters into a text-book — is intelligible and complete. 

The latest decisions, not only of the State and Federal courts, but also those 
of the English and Canadian reports, are fully presented; and in this particu- 
lar, if we may judge the thoroughness of the work at all by the fidelity with 
which the latest cases from the Massachusetts courts are presented, there will 
be found but few cases in any jurisdiction which are omitted. 

The chapter upon the effect of mortgages by corporations of after-acquired 
property is especially interesting, touching as it does upon the general ques- 
tion of the validity of such mortgages, which is discussed, as our readers will 
remember, in Brett v. Carter, 2 Lowell, 458, one of the few cases in which 
Judge Lowell has departed from the decisions of the Supreme Judicial Court 
of Massachusetts in a question of local law. 

The subject of rolling-stock considered as fixtures on the one hand, and as 
personal property upon the other, is clearly and fully, yet concisely, discussed; 
the power to issue corporate bonds, their negotiability, and the remedies for 
their enforcement, are defined with care. 

Perhaps, however, the most valuable as well as the most interesting chap- 
ters in the book are those which deal with the powers of municipalities to 
issue bonds in aid of the construction of railroads. The disasters to railroad 
enterprises, and the extraordinary and prolonged depression of business within 
the last seven years, have placed extraordinary temptations before municipali- 
ties, groaning under the burdens arising from extravagance, to seek to evade 
the payment of their contracts for the aid of railroads. 

The result has been an unexampled number of suits, in which all the 
ingenuity and subtlety of the bar has been evoked; and as the creditor has 
usually sought, when possible, the Federal courts, in distrust of the local tri- 
bunals, or has taken his writ of error from the highest State courts to the 
Supreme Court of the United States, this system of law has been finally adju- 
dicated, in most instances, by the United States courts. 

The result has been that the law has been pretty thoroughly settled upon 
nearly all questions which are at all likely to arise upon this subject, and for 
the most part upon sound principles; and it would seem as if the result must 
_ be salutary throughout the country. It is avery great step gained, if the 
people are made to feel that even municipal repadiation alone is impossible, 
except in cases of fatal infirmities of the securities issued, within the rules 
laid down by the Supreme Court of the United States. 

Moreover, the full and careful discussion of these questions has made a 
broad basis for the future settlement of analogous questions of municipal law. 
Every property owner has a double interest in the proper decision of the 
questions of municipal powers. He is interested, on the one hand, in the 
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preservation of the inviolability of national, State, municipal, and individual 
faith in the sanctity of contracts, and is bound to combat to the death every 
kind of repudiation, however covert and insidious the form which it assumes. 
Upon the other hand, the latitude of American constitutions, with regard 
to suffrage, places so much power in the hands of poll-tax payers, who bear no 
part of the burdens coming from the lavish expenditure of public moneys, who 
are, on the contrary, only benefited by such expenditure, and who are too often 
only the tools of demagogues, makes it for his interest that there should be 
a limit clearly defined by the judicial power, — the only power in our govern- 
ment which is at all removed from the political arena, — beyond which munici- 
palities should have no power to contract at all. 

The chapters of Mr. Jones upon these topics, taken in connection with Judge 
Dillon’s work upon Municipal Bonds, have placed in an admirably digested 
form before the profession the results of the extraordinary labors of bench and 
bar to elucidate this whole subject-matter, and cannot be read without great 
interest. 

The litigations which have arisen throughout the Union with regard to the 
lines of railroads extending through two or more States have raised and set- 
tled a great many complicated and important questions of jurisdiction between 
State and Federal courts, which are considered in this volume as they have 
arisen in suits for the foreclosure of mortgages, for the appointment of re- 
ceivers, and for the adjudication of bankruptcy against corporations. 

One question of jurisdiction referred to in this connection is still unsettled, 
under rather singular circumstances. In a case arising in the Northern Dis- 
trict of Georgia, a bill for foreclosure and a receiver having been filed in the 
Circuit Court of the United States for that district, and a judgment creditor 
having levied upon the property and sold it, another bill for an injunction 
against the purchaser and a receiver was subsequently filed in a State court. 
The receiver appointed by the Federal court, being unable to get possession of 
the property in Georgia, applied for a writ of assistance from the court ap- 
pointing him. The application for this writ was heard by Mr. Justice Brad- 
ley, of the Supreme Court, and denied, upon the ground that the two suits, 
being for different objects, the priority in the filing of the bill did not give the 
Federal court exclusive jurisdiction of the cause. 

Soon after, the Supreme Court of Georgia, having a similar question pre- 
sented to it in another case, dissented from the conclusion of Mr. Justice 
Bradley, holding that the court which once acquired jurisdiction by reason of 
the filing of a bill would retain jurisdiction throughout; thus indicating that 
it would have sustained the jurisdiction of the Circuit Court in the case in 
which Mr. Justice Bradley declined it. 

The litigation of the Vermont Central Railroad is discussed under the head 
of the rights of trustees to repayment for debts contracted by them while in 
possession, and the late decisions of the Supreme Judicial Court of Massachu- 
setts in the cases arising under the special statute of 1876 for the relief of the 
Eastern Railroad Company are also cited in their appropriate places. 

The printing and binding of the volume are excellent, though the proof- 
reading has not been as careful as it should have been. The somewhat 
copious citations from the author’s own work on mortgages are of rather ques- 
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tionable taste, although, perhaps, in view of its probable extensive circulation 
throughout the South and West, it may have been desired by the publishers, 
At all events, we are the more ready to pardon it from the real excellence and 
substantial value of both works. 


A Treatise on the American Law of Landlord and Tenant. By Joun N. Tay- 
Lor, Counsellor at Law. Seventh Edition. Revised by JoserH W1LLArp. 
Boston: Little, Brown, & Co. 1879. 


Tuis useful book is too well known to the profession to require an extended 
notice. Questions on the relations of landlord and tenant are perhaps of more 
frequent occurrence than any other class of legal difficulties; and the law which 
is to be applied has not always been made clearer by the amount of discussion 
which it has undergone. The English treatises, though copious and learned, 
are very insufficient for use in this country, where the conditions of society, as 
well as of statute law, are so different; and, as a guide to the American deci- 
sions, this book has long had the field very much to itself, and has occupied 
it, on the whole, satisfactorily. Six editions were published by the author in 
his lifetime; but some of the later ones, and especially the last, bore traces of 
that haste and want of completeness in collecting new matter which too often 
attend the republication of a successful treatise; it is, therefore, fortunate that 
the preparation of this edition has fallen to peculiarly competent hands. 

Mr. Willard is by no means a new writer in this branch of the law; some of 
his articles, published from time to time in this Review, have attracted notice 
as learned and thorough discussions of topics pertaining to the law of landlord 
and tenant; and one of them has received the exceptional honor of being cited 
by the Supreme Judicial Court of Massachusetts as an exhaustive treatment 
of its subject. (4 Am. Law Rev. 429; Low v. Elwell, 121 Mass. 309, 315.) His 
labors on this book have resulted in the addition of more than two thousand 
cases to the notes, and considerable new matter to the text. On some ques- 
tions, notably on the tenant’s covenant to pay taxes, the decisions are almost 
all very recent, and they are here fully collected. In this part of the book, 
and some others, we have taken pains to look for quite a number of late Amer- 
ican cases, and have found them cited where they belong. A few English 
cases, omitted from former editions, have not found their way into this revi- 
sion; but possibly they may have been left out ex industrid; for it is not the 
part of a text-book to collect every possible authority, or to serve as a digest; 
though it is to be feared too many lawyers use no other. 


The American Decisions: containing all the Cases of General Value and 
Authority decided in the Courts of the Several States, from the Earliest 
Issue of the State Reports to the Year 1869. Compiled and annotated by 
Joun Prorratt, LL.B. Vol. VI. San Francisco: A. L. Bancroft & Co., 
1878. 

Same. Vol. VII. 1879. 


Ir is difficult for the reviewer of a great legal publication, who is called on 
to state his impressions of each volume of the series as it appears, to avoid 
plagiarizing himself, if we may be allowed the expression. He forms a judg- 
ment on the value of the work as a whole; he states how far, in his opinion, 
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the proposed series will be of service to, and therefore be sought for by, the pro- 
fession; he points out the character and thoroughness of execution of the 
editor’s labors, and, unless his judgment has been corrected, he can merely 
reiterate, in each successive notice, the statements he has made before. 

We are face to face with this difficulty now. We have had occasion to 
review the several volumes of this series as they appeared, and our opinions 
are known to the diligent reader. We shall not repeat here what we have 
before stated. It is sufficient for us now to say that Mr. Proffatt’s notes in the 
two volumes before us are in no respect inferior to those which, in reviewing 
the former volumes, we have commended to the profession. 

The publishers have been fortunate in successfully invoking the concurrent 
jurisdiction of the Supreme Court of the United States, to try and decide 
ex parte, as we do, the merits of this publication; and that august tribunal, 
over the signatures of eight of its members (Mr. Justice Hunt being too ill to 
write), ‘‘ have no hesitation in recommending the publication to the favorable 
consideration of the bar.’? The Chief Justice, in giving the opinion in which 
all the others join, says, ‘‘ The cases have been selected with good judgment, 
and the notes, though generally short, are very useful. Mr. Proffatt is entitled 
to much credit for his work as editor.’’ Ez parte Bancroft et al. Re American 
Decisions. Supreme Court, Feb. 1, 1879. 


Cases Argued and Determined in the St. Louis Court of Appeals of the State 
of Missouri, from May 1, 1877, to December 11, 1877. Reported by A. 
Moore Berry, Official Reporter. Vol. IV. St. Louis: F. H. Thomas 
and Company. 1879. 

Tuts is a handsome volume, well printed and well bound. The reporter 
contributes the headnotes, the names of counsel, and a brief statement of the 
points made and cases cited by them. The facts of each case are stated in the 
opinion of the court, and noother statement is given. There is also an appendix, 
containing a digest of decisions not reported at length, and a table of cases cited. 
The reporter’s work is well done, the headnotes are concise and well put, and 
some of them are amusing; as, for example, the statement, ‘‘ It is error to give 
declarations of law to the jury where there are no facts in evidence to which 
the law could apply,”’ p. 439, and this: ‘‘ In case of the death of the judge who 
tried the cause, his successor is not bound to grant a new trial for the sole rea- 
son that he did not preside at the trial”’ p. 436. We are, however, inclined 
to express again our opinion that it is not desirable to preserve the decisions of 
any but courts of last resort, to which class the decisions reported in this vol- 
ume do not belong. We cannot say, however, that there is not a local demand 
for this series of reports, which justifies their publication. 

Among the cases reported, we notice several which suggest comment. 

In Wyman v. Chicago & Alton R. R. Co., p. 35, the court hold that, ‘‘ where 
several common carriers, each having its own line, associate and form what, 
to the shipper, is a continuous line, and contract to carry goods through for an 
agreed price, which the shipper pays in one sum, and which the carriers divide 
among themselves, then they are jointly and severally liable to the shipper for 
a loss taking place on any part of the whole line.’’ This is a good rule, and 
will protect the public without doing injustice to the carrier. 
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Cole v. Holliday, p. 94, is worthy the examination of those who are curious 
in the law which governs breach-of-promise cases. The court lays down many 
rules which cannot fail to interest those who contemplate matrimony. 

Fitzgerald vy. Barber, p. 105, holds that, where an estate is conveyed, sub- 
ject to a mortgage by a deed which recites that the grantee assumes and agrees 
to pay the mortgage, the grantee, by accepting the deed and taking possession 
of the premises, becomes directly liable to the holder of the mortgage for the 
amount due upon it. This is in conflict with the Massachusetts doctrine; but, 
as a practical rule, we prefer it. 

In The State vy. Bogardus, p. 215, the court hold that a marksman who, to 
exhibit his skill, shoots pigeons thrown up into the air is not guilty of cruelty 
to animals. 

McGrade v. German Savings Institution, p. 330, decides that the holder of a 
check can maintain an action on it against the bank. The court, in overrul- 
ing the decision of the Supreme Court of the United States, pay the latter a 
merited compliment in these words: ‘* Now, so far as this country is con- 
cerned, the weight of authority is decidedly the other way, only one tribunal 
of last resort having, so far as we know, ruled this precise question against the 
right of the holder of the check to sue. Bank of the Republic v. Millard, 
10 Wall. 155. That tribunal is one, it is true, pre-eminent for its dignity and 
for the character of the learned judges who compose it. It is the Supreme 
Court of the United States.’’ As the decision of the Superior Court ot Suffolk 
County, Massachusetts, in National Bank v. Elliott Bank, is referred to in the 
opinion, we are surprised that the case of Carr v. The National Security Bank, 
107 Mass. p. 45, which denies the holder’s right to sue, escaped the court’s 
attention. Zelle v. German Savings Institution, p. 401, is another case on the 
same question. Givens v. Van Studdiford, p. 498, holds that one who allows 
a brothel to be established in his house is liable to the owners of neighboring 
tenements for the special damage thereby done them through the depreciation 
of their property. This is a salutary rule, which householders in many cases 


would be glad to enforce. A suit for damages is often more effectual than a 
criminal prosecution. 


The Law of Extradition, International and State, with an Appendix, contain- 
ing the Extradition Treaties, &c., by Samuel T. Spear, D.D. Albany: 
Weed, Parsons, & Co. 

Tus book is made up chiefly of a series of articles originally published in 
the Albany Law Journal. The first part treats of international extradition. 
The purpose of this is to discuss the question which arose between the United 
States and Great Britain in 1876, with reference to the delivery of Ezra D. 
Winslow, and to support the British view of that question, and show that a 
person delivered up under an extradition treaty ought not to be tried for any 
other offence than the one for which he was demanded and surrendered, until 
after he has had an opportunity of returning to the jurisdiction from which he 
was removed. The book is an argument rather than a judicial summing-up 
of the question; and the reader does not rise from its perusal with a sense of 
being well acquainted with both sides. The author also holds that there is no 
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sanction in the usage of the United States for the international surrender of 
fugitives, except as provided for by treaty, and that the usage, so far as there 
is any, is to the contrary ; and in the second part he extends a similar doctrine 
to the surrender of fugitives between States, and holds that if one commits a 
crime in a State, without actual personal presence there (as by shooting over 
the State line, sending poison to be administered, &c.), he cannot be obtained 
and tried, under the Constitution, and that the governor of the State where he 
is would be an * official kidnapper ’’ if he surrendered him. Fortunately for 
the administration of justice, the national and State governments do not take 
so lame a view of their authority. The recent surrender of the defaulter 
Angell from Portugal is a fresh illustration against the author’s doctrine as to 
right of surrender between national governments, irrespective of treaty obli- 
gations. The author likewise expresses the view incidentally that, if a citizen 
of the United States goes into a foreign country and commits a crime there, 
the United States government, except as specially provided for by treaty, would 
have no jurisdiction to try or punish him. But this right does not depend 
upon treaty at all. The United States have the right, by appropriate legisla- 
tion, to provide for the punishment of their own citizens for acts done in other 
countries, whenever Congress sees fit to exercise this right. This doctrine is 
generally admitted. In considering the question of the executive discretion 
as to the surrender of fugitives from justice between States, the author makes 
a vigorous and elaborate vindication of the action of Governor Rice in the 
Kimpton Case, but fails to cite the recent decision of the Supreme Court of 
Ohio, supporting the same view. He also maintains with much force that 
merely departing from a State after committing a crime therein is not neces- 
sarily a flight from justice, within the meaning of the Constitution, but that 
the question of flight is to be determined in each case from a consideration of 
all the circumstances. 


Reports of the Decisions of the Appellate Courts of the State of Illinois. By 
James B. Brapwett. Vol. I. 1877-1878. Chicago: Chicago Legal 
News Co., 1878. 

Tuis volume contains, in addition to the cases decided in the Appellate 
Courts of the four districts of Illinois, the rules of practice adopted by each of 
those courts, and the proceedings on the death of Hon. W. W. Heaton, the first 
presiding judge of the court of the First District. In reading the rules of prac- 
tice, we were struck by the eighteenth rule of the Third District, — arule, which, 
when business increases, might well be termed a special provision to prevent 
young lawyers from occupying the time and attention of the court with motions, 
namely, ‘* Motions are to be made by the attorneys in the following order: First, 
By the Attorney-General ; Nezt, By the oldest practitioner at the bar, and so 
on to the youngest.’’ Parties having motions to be made will soon learn which 
lawyers have the advantage in point of time, and length of days will be more 
and more attended by riches and honor. It would seem somewhat inequitable, 
however, to give the old lawyer, who makes the first motion of a young client, 
precedence over the beardless stripling, who serves the oldest living suitor, 
and whose aged client may not survive to see his motion reached. 

We do not find many cases of general interest in the volume before us, 
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although there are a number that will enhance the value of the book to the 
profession in Illinois. Of those which have struck us as we read, we call 
attention to Brown v. Luehrs, p. 74, a case which turned on the question, 
whether the character for truth and veracity of a witness to a transaction in 
1875 could be impeached by showing that his reputation was bad in 1872 at 
another place. The court think that such evidence should not have been 
excluded. Also to Michigan Central R. R. Co. v. Chicago & Michigan Lake 
Shore R. R. Co., p. 399, where the court hold that a railroad company can- 
not be held as garnishee of another railroad company in respect to cars of the 
latter, which it has received for transportation over its own line under a mutual 
arrangement, such as is usual between connecting lines. This is the first 
decision of its kind with which we have met. And the conclusion of the court 
seems to us to be a salutary one, although it may seem to restrict the letter of 
the statute. 

In Guill vy. Hanny, p. 490, a wife was’ doing business under a woman’s 
separate property act, and had purchased stock to manufacture which her 
husband’s labor had contributed. The court hold that the manufactured 
product was subject to be levied on by a creditor of the husband. 


A Treatise upon the Law of Principal and Agent in Contract and Tort. By 
Wituiam Evans, B.A., Oxon., and of the Inner Temple, Esq., Barrister- 
at-law. Reprinted from the English Edition. Chicago: The Chicago 
Legal News Company. 1879. 


Tuts admirable work is an exact reprint of the English edition, — it is so 
announced upon the title-page,—and is only distinguishable from it by the 
inferiority of the binding, but in every other particular, the title-page, ar- 
rangement of chapters, notes, size of print, headings of the pages, &c., it is an 
exact copy. 

As for the work itself, the most obvious method of judging its merits is by 
comparing it with that of Judge Story upon the same subject, which has 
hitherto, we believe, had no rival. Mr. Evans wisely withdraws from compe- 
tition with what he calls, in his preface, ‘‘ the excellent treatise of Mr. Justice 
Story,’ and states that he is undertaking merely ‘‘ to present the general view 
of the English Law of Agency in its various ramifications,”’ as settled by the 
judicial decisions of the courts of Great Britain. 

Compared with Judge Story’s masterly work, replete with the varied learn- 
ing of the author, broadened in its tone and strengthened by its many refer- 
ences to the civil law, and with its ever-increasing and learned notes and ref- 
erences to all the decided cases upon the subject in America and Great Britain, 
constantly brought up to date by edition after edition, this work, of course, 
strikes us as limited in its scope, and somewhat provincial. 

Something, however, may be gained by this very incompleteness. It is 
easier to establish fixed rules of law, and to lay down general principles, where 
the variety in the decisions of the courts arises from the constant changes in 
the facts upon which the cases are founded, than where the variety is in the 
decisions themselves, and the facts in the cases remain unchanged. We are 
suffering, in this country, from too many heads. 

Mr. Evans’s work is really little more than a compilation of the English de- 
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cisions, which he has arranged in order and interpolated into his text in the 
narrative furm adopted now so generally by English law writers, but which is 
at times puzzling to the reader, as he has no means of knowing whether it is 
Mr. Evans who is laying down the law, or the Lord Chief Justice. In saying 
this, however, we mean to do nothing but praise the book, and that, too, very 
warmly. The author has shown great ability in his systematic arrangement 
and clear and careful treatment of his subject, and some of the chapters are 
especially valuable. The last chapter of the book upon ‘ The Liability of 
Employers for Injury caused by Negligence of Fellow-Workmen,”’ is very well 
done, and is an extremely useful compilation of the English cases upon that 
vexatious subject. 

He has also divided the whole subject upon which he treats into three main 
divisions: Ist. ‘*Of the Contract Generally —its Origin and Dissolution. 
2d. Of the Authority Conferred. 3d. Of the Rights, Duties, and Liabilities 
arising out of the Contract,’’ the last-named, of course, occupying the major 
part of the work. We think that no better division than this could be made, 
nor one more likely to prevent that repetition which is generally found neces- 
sary in treating the subject of agency. As it is, we notice that some of his 
citations do yeoman’s service, and appear again and again in his various sub- 
divisions of his subject; but that is due quite as much to the fact that these 
are leading cases, and generally decide more than one point of law, than from 
an unskilful use of material. 

To the practising lawyer, the value of the book is, of course, less than that 
of the later editions of Judge Story; but as a clear and well-written treatise 


upon the law of agency, we can heartily recommend it to all students of the 
law, to be read pari passu with the broader work of Judge Story. 


A Treatise upon the Law of Pleading. Under the Codes of Civil Procedure of 
the States of New York, Ohio, Indiana, Kentucky, Wisconsin, Minnesota, 
Towa, Missouri, Arkansas, Kansas, Nebraska, California, Nevada, Oregon, 
Colorado, North Carolina, South Carolina, and Florida, and the Territories 
of Dakota, Wyoming, Montana, and Idaho. By Puitemon Buss, LL.D., 
Professor of Law in the Missouri State University, and late Judge of the 
Supreme Court of Missouri. St. Louis: F. H. Thomas & Co. 1879. 


Tuts work is the second of its kind. Our readers are familiar with Mr. 
Pomeroy’s able book entitled ‘‘ Remedies and Remedial Rights by the Civil 
Action according to the Reformed American Procedure,’’ which we noticed at 
great length, — 10 Am. Law Rev. 562. That work was published early in 1876, 
and for three years has been in the hands of the profession. Any new experi- 
ment or undertaking on the same subject must, of necessity, traverse substan- 
tially the same ground, and be subjected, as Mr. Pomeroy’s was not, to 
comparison with an older and established rival. Whether or not Judge Bliss 
has made of his book a dangerous antagonist to the other, we shall not undertake 
at present to say. He himself had doubts on the subject, as appears from the 
fact that although he ‘had arranged the plan of the work, and had a little 
more than half completed it, when the treatise of Mr. Pomeroy appeared,’’ he 
thought that the great want was supplied by that treatise, and suspended his 
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own work, Yet it must be acknowledged that the later book has some advan- 
tages over the earlier. It has, in the first place, the benefit of the other’s suc- 
cess and failure; it can be strong where, perhaps, the other was weak. ' It has 
also the later cases to consult and deal with. 

But for the lawyer practising under a code, this book should not supersede 
Mr. Pomeroy’s. It should supersede, if at all, the one which Mr. Pomeroy 
intended, and we suppose still intends to write, which should be complemen- 
tary to his more general and discursive treatise; namely, a treatise more par- 
ticularly classifying the remedies given by the codes according to scientific 
principles, and aiming to establish a uniform treatment of the various ques- 
tions that may arise in the different States that have followed New York, by 
bringing together and discussing from a rational standpoint the principal de- 
cisions that have hitherto been made on all such questions as have arisen. 

That this book has gone far to bring about this desirable result, we are led 
to believe from such examination as we have been able to give it. It is for 
those lawyers, however, who practise under the codes whose provisions are 
here annotated, to try it by the searching test of practical use. By that test 
it must stand or fall, and it is not for us, without such a test, to decide ex 
cathedrad, whether it should receive a meed of praise or blame. 


Michigan Reports. Cases Decided in the Supreme Court of Michigan, from 
June 12, 1877, to Nov. 1, 1877. Henry A. Cuaney, State Reporter. 
Vol. XXXVII. Lansing: W. S. George & Co., State Printers and 
Binders. 1878. 


THe first case printed in this volume was decided June 12, 1877; the last 
was decided Nov. 1, 1877. Having ascertained this interesting fact, we turned 
back to the title-page, the apparent accuracy of which had charmed us as we 
read it, and found at once that the reporter had escaped from the thraldom of 
the legal proposition which is usually stated in the digests under the head 
‘* Time,’’ or ‘* Computation of Time,’ viz. that when time is to be computed 
from the day on which an act is done, that day is excluded in the computation, 
and had given the profession full, and even liberal measure. 

We have been sorely pressed for time in which to examine the cases here 
reported, and can only mention a few. 

Baugh et al., by next friend, vy. Baugh, an action noticeable for its novelty, 
may be found at page 59. The court dismiss, for want of jurisdiction, a.bill 
brought by infant children, appearing by their maternal grandmother, as next 
friend, against their father, their mother, and their father’s second wife, ask- 
ing to have the divorce obtained by their mother, on the ground of their 
father’s adultery, vacated for fraud. 

A decision of some interest is People, ex rel. Jochim, v. Kennedy, p. 67, 
where it was held that ballots cast for John Jochim, and those cast for John 
W. Jochim, should be counted for the same person. 

Chicago & North Western R. R. Co. v. Bayfield, p. 205, holds that where 
the conductor of a construction train ordered an infirm person, who was em- 
ployed to unload ties, to assist in the more dangerous duties of a brakeman, 
the railroad company, although it was the common employer of both, was 
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answerable to the employé for the injuries resulting to him from his obedi- 
ence to the orders of the conductor. 

In Heffron v. Flanigan, p. 274, where A. sold certain land, and took back 
amortgage to secure part of the purchase-money, which mortgage was exe- 
cuted and delivered, and put on record on the day of its execution, but prior to 
the delivery of the deed to the purchaser, and where subsequently, at the time 
of the delivery of the deed, the grantee executed and delivered another mort- 
gage to a third party, without notice of the former mortgage, it was held, that 
the second mortgage took precedence of the first. 


The Reporter: Containing Decisions of the Supreme and Circuit Courts of the 
United States, Courts of Last Resort in the several States, and of the Eng- 
lish and Irish Courts. Howarp Exuis and Rowianp Cox, Editors. 
Vol. VI. July-December, 1878. Boston: Houghton, Osgood, & Co. 
1878. 


WE have received and have read, with much profit, the weekly numbers of 
our contemporary, which now appear in this volume. We have had occasion 
to praise the plan and the skilful execution with which the editors have car- 
ried out the scheme of this legal periodical. We thought it could not fail to 
be of value to the profession, and we know from experience and from the 
‘speech of people,’’ that it has proved of considerable service. As is un- 
doubtedly well known to our readers, The Reporter aims to collect and publish 
in compact form, as soon after they are decided as possible, the leading cases 
in the several courts of this country and England. It gives the leading 
cases in full. Other cases are given in condensed form; and then follow notes 
of cases. The weekly numbers for six months make a volume, and the one 
before us is the sixth of the series. It will be readily seen that where the 
editorial work is conscientiously done, such a publication has more than an 
ephemeral value; and we can assure our readers that the volume before us, like 
its predecessors, equipped with a table of cases and a full index, is well worthy 
of a place on their shelves. 


Criminal Law as Administered in Massachusetts. By Francis J. Lippitt, 
of the United States Department of Justice. Boston: Houghton, Osgood, 
& Co. The Riverside Press, Cambridge. 1879. 


Tuts book, the author tells us, ‘‘ contains, under appropriate heads, the 
substance of all decisions relating to criminal law, pleading, evidence, and 
procedure, recorded in the first one hundred and twenty-three volumes of the 
Massachusetts Reports.’”? We are somewhat at a loss to say in what class it 
belongs. In substance it is a digest, and in form a text-book. The author 
does not undertake to do more than state what the court has decided, and what 
the statute is, with an occasional criticism of his own. We think the book 
may prove a convenient hand-book for Massachusetts lawyers, but should 
hardly think it would be found valuable by any others. We cannot commend 
the author for precise and accurate statement, which is peculiarly essential in 
a work on criminal law. Thus, under the head, ‘‘ False Pretences,’’ he says, 
by way of defining the crime: ‘‘ Fraudulently inducing one to part with his 
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property is the essence of the offence.’’ This is a popular idea; but there are 
many frauds, which induce men to part with their property, yet which are not 
criminal. The decision in Commonwealth v. Jeffries, 7 Allen, 548, is stated 
thus: ‘* Defendant is liable though he obtained and held the goods as a 
broker,’’ which would hardly indicate to any one not familiar with the case 
what question was presented to the court. In very few cases are definitions 
or distinctions attempted; and, as a treatise on Massachusetts law, the work 
is entirely inadequate. As.a compilation of decisions, it may prove useful, as 
we have suggested; but we think it would have been better, if the form of a 
digest had been adopted, in which case the profession would have been called 
upon to decide how far it is desirable to encourage the preparation of separate 


digests, containing only the decisions of a single State on a single branch of 
the law. 


Hubbell’s Legal Directory for Lawyers and Business Men: containing the 
names of one or more of the leading and most reliable attorneys in nearly 
three thousand cities and towns in the United States and Canada. A 
synopsis of the collection laws of each State and Canada, with instruc- 
tions for taking depositions, the execution and acknowledgment of deeds, 
wills, &c.; and times for holding courts throughout the United States and 
Territories, for the year commencing Oct. 1, 1878, to which is added a list 
of prominent banks and bankers throughout the United States. J. H. 


Hvussett, Editor and Compiler. New York: J. H. Hubbell & Co., 
24 Park Place. 
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Abbott, B. V. A General Digest of the English and American Cases upon the 
Law of Corporations. For the Ten Years from July 1868, to July 1878. 
Being a Supplement to Abbott’s Digest of Corporations. Royal 8vo, sheep, 
$7.00. New York. ; 


American Decisions. Compiled and Annotated by John Proffatt. Vol. 6. 8vo, 
sheep, $5.00. San Francisco. 


American Railway Reports. Vol. 16. (Ladd.) 8vo, sheep, $6.00. New York. 

American Reports. Digest of Vols. 1 to 24. 8vo, sheep, $6.00. Albany. 

American Reports. Edited by Isaac Grant Thompson. Vol. 25, 8vo, sheep, $6.00. 
Albany. 

Archbold’s Pleading and Evidence in Criminal Cases. Nineteenth edition. 8vo, 
cloth, 81s. 6d. London. 


Bedford, E. H. Guide to Smith on Contracts. Seventh edition. 8vo, cloth, 3s. 6d. 
London. 


Bedford, E.H. Student’s Guide to Stephen’s New Commentaries on the Laws of 
England. 8vo, cloth, 12s. London. 

Birt, W. R. Handbook of the Law of Storms. 8vo, cloth, 5s. London. 

Bishop, J. L. The Law and Practice of Insolvency and Assignments of the State 
of New York. 8vo, sheep, $5.00. New York. 

Bliss, P. A Treatise on the Law of Pleading under Codes of Civil Procedure. 
8vo, sheep. $5.00. St. Louis. 

Bracton. Henrici de Bracton de Legibus et Consuetudinibus Angliz. Edited by 
Sir Travers Twiss. The Latin Text, with Parallel Translation. Vol. 1. Royal 
8vo, half Roxburghe, 10s. London. 

Broughton, L. P. D. Code of Civil Procedure. Being Act 10 of 1877. Royal 
8vo, cloth, 63s. London. 

Cabinet Lawyer. Twenty-fifth edition. 12mo, cloth, 9s. London. 

Campbell, R. The Law of Negligence. Second edition. 8vo, cloth, 12s. Lon- 

don. 


Chalmers, M.D. A Digest of the Law of Bills of Exchange, Promissory Notes, 
and Cheques. 8vo, cloth, 12s. 6d. London. 


Churchill, C., and Bruce, C. Law of the Office and Duties of the Sheriff. 8vo, 
cloth, 18s. London. 

Clark, F. B. Manual of Law of Crimes and Criminal Practice. 8vo, sheep, $7.00. 
Montgomery. 

Clarke, F. The Unrepealed Acts of Lieut.-Governor of Bengal in Council. Royal 
8vo, cloth, 42s. London. 
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Cooley, Thomas M. A Treatise on the Law of Torts, or the Wrongs which arise 
independent of Contract. 8vo, sheep, $6.50. Chicago. 

Cunningham, J., and Mattinson, M. W. A Selection of Precedents of Pleading 
under the Indenture Acts in the Common Law Division. 8vo, cloth, 28s. 
London. 

Daniel’s Chancery Forms. Edited by W. H. Uppton. 8vo, cloth, 42s. London. 

Denison, C. M., and Scott, C. H. Practice and Procedures of the House of Lords 
in English, Scotch, and Irish Appeal Cases. 8vo, cloth, 16s. London. 

Desty, Robert. Manual of the Law relating to Shipping and Admiralty. 16mo, 
sheep, $3.00. San Francisco. 

Dixon, H. H. The Law of the Farm. Fourth edition. 8vo, cloth, 26s. London. 

Drone, Eaton S. A Treatise on the Law of Property in Intellectual Productions in 
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UNITED STATES. 


ConstITUTIONAL Law. — Reicious Beiier. — PotyGamy. — Reynolds 
v. The United States. Unitep States SupremME Court.—A _ constitu- 
tional question of interest and importance was involved in this case, in which 
the facts were briefly these: — 

The plaintiff, a member of the Mormon Church, was indicted for bigamy 
under section 5352, Revised Statutes, which provides that ‘‘every person 
having a husband or wife living, who marries another, whether married or 
single, in a territory, or other place over which the United States have exclu- 
sive jurisdiction, is guilty of bigamy, and shall be punished by a fine of not 
more than five hundred dollars, and by imprisonment for a term of not more 
than five years,’’ and was found guilty. Among other questions presented to 
the Supreme Court by the assignments of error, was this: Should the accused 
have been acquitted if he married the second time because he believed it to be 
his religious duty? On this point the court (WarrTe, C. J.) said: — 


“ As to the defence of religious belief or duty. 

“On the trial, the plaintiff in error, the accused, proved that at the time of his 
alleged second marriage he was, and for many years before had been, a member of 
the Church of Jesus Christ of Latter-Day Saints, commonly called the Mormon 
Church, and a believer in its doctrines; that it was an accepted doctrine of that 
church ‘that it was the duty of male members of said church, circumstances per- 
mitting, to practise polygamy; .. . that this duty was enjoined by different books 
which the members of said church believed to be of divine origin, and among others 
the Holy Bible, and also that the members of the church believed that the practice 
of polygamy was directly enjoined upon the male members thereof by the Almighty 
God, in a revelation to Joseph Smith, the founder and prophet of said church ; that 
the failing or refusing to practise polygamy by such male members of said church, 
when circumstances would admit, would be punished, and that the penalty for such 
failure and refusal would be damnation in the life to come.’ He also proved ‘that 
he had received permission from the recognized authorities in said church to enter 
into polygamous marriages; . . . that Daniel H. Wells, one having authority in said 
church to perform the marriage ceremony, married the said defendant, on or about 
the time the crime is alleged to have been committed, to some woman by the name 
of Schofield, and that such marriage ceremony was performed under and pursuant 
to the doctrines of said church.’ 

“ Upon this proof he asked the court to instruct the jury that if they found from 
the evidence that he ‘ was married as charged —if he was married—in pursuance 
of and in conformity with what he believed at the time to be a religious duty, that 
the verdict must be not guilty.’ This request was refused, and the court did charge 
‘that there must have been a criminal intent, but that if the defendant, under the 
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infiuence of a religious belief that it was right — under an inspiration, if you please, 
that it was right — deliberately married a second time, having a first wife living, the 
want of consciousness of evil intent — the want of understanding on his part that 
he was committing a crime —did not excuse him; but the law inexorably in such 
cases implies the criminal intent.’ 

“Upon this charge and refusal to charge the question is raised whether religious 
belief can be accepted as a justification of an overt act made criminal by the law of 
the land. The inquiry is not as to the power of Congress to prescribe criminal laws 
for the territories, but as to the guilt of one who knowingly violates a law which 
has been properly enacted, if he entertains a religious belief that the law is wrong. 

“Congress cannot pass a law for the government of the territories which shall 
prohibit the free exercise of religion. The first amendment to the Constitution 
expressly forbids such legislation. Religious freedom is guaranteed everywhere 
throughout the United States, so far as Congressional interference is concerned. The 
question to be determined is whether the law now under consideration comes within 
this prohibition. 

“ The word ‘ religion’ is not defined in oe Constitution. We must go elsewhere, 
therefore, to ascertain its meaning, and nowhere more appropriately, we think, than 
to the history of the times in the midst of which the provision was adopted. The 
precise point of the inquiry is, what is the religious freedom which has been guaran- 
teed. 

“Before the adoption of the Constitution, attempts were made in some of the 
colonies and States to legislate not only in respect to the establishment of religion, 
but in respect to its doctrines and precepts as well. The people were taxed, against 
their will, for the support of religion, and sometimes for the support of particular 
sects, to whose tenets they could not and did not subscribe. Punishments were 
prescribed for a failure to attend upon public worship, and sometimes for entertain- 
ing heretical opinions. The controversy upon this general subject was animated in 
many of the States, but seemed at last to culminate in Virginia. In 1784 the house 
of delegates of that State, having under consideration ‘a bill establishing provision 
for teachers of the Christian religion,’ postponed it until the next session, and di- 
rected that the bill be published and distributed, and that the people be requested 
‘to signify their opinion respecting the adoption of such a bill at the next session 
of assembly.’ 

“ This brought out a determined opposition. Amongst others, Mr. Madison pre- 
pared a ‘Memorial and Remonstrance,’ which was widely circulated and signed, 
and in which he demonstrated ‘that religion, or the duty we owe the Creator,’ was 
not within the cognizance of civil government. Semple’s Virginia Baptists, Ap- 
pendix. At the next session the proposed bill was not only defeated, but another, 
‘for establishing religious freedom,’ drafted by Mr. Jefferson (1 Jeff. Works, 45; 2 
Howison’s Hist. of Va. 298), passed. In the preamble of this act (12 Hening’s 
Stat. 84) religious freedom is defined, and, after a recital ‘that to suffer the civil 
magistrate to intrude his powers into the field of opinion, and to restrain the profes- 
sion or propagation of principles on supposition of their ill tendency, is a dangerous 
fallacy, which at once destroys all religious liberty,’ it is declared ‘that it is time 
enough for the rightful purposes of civil government for its officers to ‘interfere 
when principles break out into overt acts against peace and good order.’ In these 
two sentences is found the true distinction between what properly belongs to the 
church and what to the state. 

“In a little more than a year after the passage of this statute, the convention met 
which prepared the Constitution of the United States. Of this convention Mr. 


SUMMARY OF EVENTS. 583 


Jefferson was not a member, he being then absent as minister to France. As soon 
as he saw the draft of the Constitution proposed for adoption, he, in a letter to a 
friend, expressed his disappointment at the absence of an express declaration insur- 
ing the freedom of religion (2 Jeff. Works, 355), but was willing to accept it as it 
was, trusting that the good sense and honest intentions of the people would bring 
about the necessary alterations. 1 Jeff. Works,79. Five of the States, while adopt- 
ing the Constitution, proposed amendments. Three, New Hampshire, New York 
and Virginia, included in one form or another a declaration of religious freedom in 
the changes they desired to have made, as did also North Carolina, where the con- 
vention at first declined to ratify the Constitution until the proposed amendments 
were acted upon. Accordingly, at the first session of the first Congress, the amend- 
ment now under consideration was proposed, with others, by Mr. Madison. It met 
the views of the advocates of religious freedom, and was adopted. Mr. Jefferson 
afterwards, in reply to an address to him by a committee of the Danbury Baptist 
Association (8 Jeff. Works, 113), took occasion to say: ‘ Believing, with you, that 
religion is a matter which lies solely between man and his God, that he owes account 
to none other for his faith or his worship, that the legislative powers of the Govern- 
ment reach actions only, and not opinions, I contemplate with sovereign reverence 
that act of the whole American people which declared that their legislature should 
“make no law respecting an establishment of religion or prohibiting the free exer- 
cise thereof,” thus building a wall of separation between church and state. Ad- 
hering to this expression of the supreme will of the nation in behalf of the rights of 
conscience, I shall see with sincere satisfaction the progress of those sentiments 
which tend to restore man to all his natural rights, convinced he has no natural right 
in opposition to his social duties.’ Coming as this does from an acknowledged leader 
of the advocates of the measure, it may be accepted almost as an authoritative dec- 
laration of the scope and effect of the amendment thus secured. Congress was de- 
prived of all legislative power over mere opinion, but was left free to reach actions 
which were in violation of social duties or subversive of good order. 

“Polygamy has always been odious among the northern and western nations of 
Europe, and, until the establishment of the Mormon Church, almost exclusively a 
feature of the life of Asiatic and African people. At common law the second mar- 
riage was always void (2 Kent’s Com. 79); and, from the earliest history of Eng- 
land, polygamy has been treated as an offence against society. After the establish- 
ment of the ecclesiastical courts, and until the time of James L., it was punished 
through the instrumentality of those tribunals, not merely because ecclesiastical 
rights had been violated, but because, upon the separation of the ecclesiastical courts 
from the civil, the ecclesiastical were supposed to be the most appropriate for the 
trial of matrimonial causes and offences against the rights of marriage, just as they 
were for testamentary causes and the settlement of the estates of deceased persons. 

“By the statute of 1 James I..chap. 11, the offence, if committed in England or 
Wales, was made punishable in the civil courts, and the penalty was death. As this 
statute was limited in its operation to England and Wales, it was, at a very early 
period, re-enacted, generally with some modifications, in all the Colonies. In con- 
nection with the case we are now considering, it is a significant fact that on Dec. 8, 
1788, after the passage of the act establishing religious freedom, and after the con- 
vention of Virginia had recommended, as an amendment to the Constitution of the 
United States, the declaration in a bill of rights that ‘all men have an equal, natural, 
and unalienable right to the free exercise of religion, according to the dictates of 
conscience,’ the legislature of that State substantially enacted the statute of James 
L, death penalty included, because, as recited in the preamble, ‘it hath been doubted 
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whether bigamy or polygamy be punishable by the laws of this Commonwealth’ 
12 Hening’s Stat. 691. From that day to this, we think it may safely be said there 
never has been atime in any State of the Union when polygamy has not been an offence 
against society, cognizable by the civil courts, and punishable with more or less 
severity. In the face of all this evidence it is impossible to believe that the consti- 
tutional guaranty of religious freedom was intended to prohibit legislation in respect 
to this most important feature of social life. Marriage, while from its very nature 
a sacred obligation, is, nevertheless, in most civilized nations, a civil contract, and 
usually regulated by law. Upon it society may be said to be built, and out of its 
fruits spring social relations and social obligations and duties, with which govern- 
ment is necessarily required to deal. In fact, according as monogamous or polyga- 
mous marriages are allowed, do we find the principles on which the government of 
the people, to a greater or less extent, rests. Professor Lieber says polygamy leads 
to the patriarchal principle, and which, when applied to large communities, fetters 
the people in stationary despotism, while that principle cannot long exist in con- 
nection with monogamy. Chancellor Kent observes that this remark is equally 
striking and profound. 2 Kent's Com. 81, note e. An exceptional colony of polyg- 
amists, under an exceptional leadership, may sometimes exist for a time without 
appearing to disturb the social condition of the people who surround it; but there 
cannot be a doubt that, unless restricted by some form of constitution, it is within 
the legitimate scope of the power of every civil government to determine whether 
polygamy or monogamy shall be the law of social life under its dominion. 

“Tn our opinion, the statute immediately under consideration is within the legis- 
lative power of Congress. It is constitutional and valid as prescribing a rule of 
action for all those residing in the territories, and in places over which the United 
States have exclusive control. This being so, the only question which remains is, 
whether those who make polygamy a part of their religion are excepted from the 
operation of the statute. If they are, then those who do not make polygamy a part 
of their religious belief may be found guilty and punished, while those who do must 
be acquitted and go free. This would be introducing a new element into criminal 
law. Laws are made for the government of actions, and, while they cannot interfere 
with mere religious belief and opinions, they may with practices. Suppose one re- 
ligiously believed that human sacrifices were a necessary part of religious worship, 
would it be seriously contended that the civil government under which he lived 
could not interfere to prevent a sacrifice? Or, if a wife religiously believed it was 
her duty to burn herself upon the funeral pile of her dead husband, would it be be- 
yond the power of the civil government to prevent her carrying her belief into prac- 
tice? 

“ So here, as a law of the organization of society, under the exclusive dominion 
of the United States, it has been prescribed that plural marriages shall not be al- 
lowed. Can a man excuse his practices to the contrary because of his religious 
belief? To permit this would be to make the professed doctrines of religious belief 
superior to the law of the land, and, in effect, to permit every citizen to become a 
law unto himself." Government could exist only in name under such circumstances. 

“ A criminal intent is a necessary element of crime, but every man is presumed 
to intend the necessary and legitimate consequences of what he knowingly does. 
Here the accused knew that he had been once married, and that his first wife was 
living. He also knew that his second marriage was forbidden by law. When, there- 
fore, he married the second time, he is presumed to have intended to break the law. 
And the breaking of the law is the crime. Every act necessary to constitute the 
crime was knowingly done, and the crime, therefore, was knowingly committed. 
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Ignorance of a fact may sometimes be taken as evidence of a want of criminal in- 
tent, but not ignorance of the law. The only defence of the accused in this case is 
his belief that the law ought not to have been enacted. It matters not that his be- 
lief was a part of his professed religion; it was still belief, and belief only. 

“In Regina v. Wagstaff (10 Cox Crim. Cases, 531), the parents of a sick child, who 
omitted to call in medical attendance because of their religious belief that what they 
did for its cure would be effective, were held not to be guilty of manslaughter, while 
it was said the contrary would have been tie result if the child had actually been 
starved to death by the parents, under the notion that it was their religious duty to 
abstain from giving it food. But when the offence consists of a positive act, which 
is knowingly done, it would be dangerous to hold that the offender might escape 
punishment because he religiously believed the law which he had broken ought 
never to have been made. No case, we believe, can be found that has gone so far.” 


PATENTEE. — Potice Power or State. — Patterson v. Kentucky. Unitep 
States SuPpREME Court — in error to the Court of Appeals of Kentucky. — A 
statute of Kentucky provided that all oils or fluids, the product of coal, 
petroleum, or other bituminous substances, to be used for illuminating pur- 
poses, should be inspected by an authorized State officer, who should brand 
the casks containing such oil as fell below a certain standard with the words 
‘“‘ unsafe for illuminating purposes.’”? A penalty was imposed upon all who 
should sell or offer for sale such condemned oils. The plaintiff was fined, 
under this statute, for selling an oil, known as the ‘* Aurora” oil, which had 
been condemned by the inspector. At the trial it appeared that the plaintiff 
was the holder of letters-patent for the ‘* Aurora ”’ oil, and it was agreed that 
this oil could not, by any chemical combination described in the patent, be 
made to conform to the standard required by the Kentucky statute. The 
plaintiff insisted that no State could, either by express prohibition or by pre- 
scribing tests to which the patented article could not be made to conform, pre- 
vent her, as holder of letters-patent, from selling the oil in any part of the 
United States. The State Court of Appeals held her contention unsound, and. 
in that opinion the Supreme Court concurs. That Court (Mr. Justice 
HARLAN) says: — 


“ Congress is given power to promote the progress of science and the useful arts. 
To that end it may, by all necessary and proper laws, secure to inventors, for lim- 
ited times, the exclusive right to their discoveries. That power has been exerted 
in the various statutes prescribing the terms and conditions upon which inventors 
may obtain letters-patent. It is true that letters-patent, pursuing the words of the 
statute, do, in terms, grant to the inventor, his heirs and assigns, the exclusive 
right to make, use, and vend to others his invention or discovery throughout the 
United States and the Territories thereof. But, obviously, this right is not 
granted or secured without reference to the general powers which the several 
States of the Union unquestionably possess im reference to their purely domestic 
affairs, whether of internal commerce or of police. ‘In the American constitutional 
system,’ says Mr. Cooley, ‘the power to establish the ordinary regulations of 
police has been left with the individual States and t be ed by the 
national government.’ Cooley’s Const. Lim. 574. While it is confessedly difficult 
to mark the precise boundaries of that power, or to indicate, by any general rule, 
the exact limitations which the States must observe in its exercise, the existence of 
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such a power in the States has been uniformly recognized in this court. Gibbons vy. 
Ogden, 9 Wheat. 1; License Cases, 5 How. 504; Gilman vy. City of Philadelphia, 
8 Wall. 718; Henderson v. Mayor, 92 U.S. 259, 275; Railroad Co. v. Husen, 95 1d. 
465; Beer Co. v. Massachusetts, 97 Id.; Northwestern Fertilizing Co. v. Hyde Park, Id. 
It is embraced in what Chief Justice Marshall, in Gibbons v. Ogden, calls that ‘ im- 
mense mass of legislation’ which can be most advantageously exercised by the 
States, and over which the national authorities cannot assume supervision and con- 
trol. ‘Ifthe power only extends to a just regulation of rights, with a view to the 
due protection and enjoyment of all, and does not deprive any one of that which is 
justly and properly his own, it is obvious that its possession by the State, and its 
exercise for the regulation of the property and actions of its citizens, cannot well 
constitute an invasion of national jurisdiction or afford a basis for an appeal to the 
protection of the national authorities.’ Cooley’s Const. Lim. 574. By the settled 
doctrines of this court, the police power extends, at least, to the protection of the 
lives, the health, and the property of the community against the injurious exercise, 
by any citizen, of his own rights. State legislation, strictly and legitimately for 
police purposes, does not, in the sense of the Constitution, necessarily entrench upon 
any authority which has been confided, expressly or by necessary implication, to 
the national government. The Kentucky statute under examination manifestly 
belongs to that class of legislation. It is, in the best sense, a mere police regulation, 
deemed essential for the protection of the lives and property of the citizens. It ex- 
presses in the most solemn form the deliberate judgment of the State that burning- 
fluids which ignite or permanently burn at less than a prescribed temperature are 
unsafe for illuminating purposes. Whether the policy thus pursued by the State 
is wise or unwise, it is not the province of the national authorities to determine. 
That belongs to each State, under its own sense of duty, and in view of the 
provisions of its own Constitution. Its action, in those respects, is beyond the 
corrective power of this court. That the statute of 1874 is a police regulation 
within the meaning of the authorities is clear from our decision in United States 
vy. Dewitt, 9 Wall. 41. By the internal revenue act of March 2, 1867, a penalty 
was imposed upon any person who should mix for sale naphtha and illumin- 
ating oils, or who should knowing sell or keep for sale, or offer for sale, such mix- 
ture, or who should sell or offer for sale oil made from petroleum for illuminating 
purposes, inflammable at less temperature or fire-test than 110 degrees Fahrenheit. 
We held that to be simply a police regulation, relating exclusively to the internal 
trade of the States ; although emanating from Congress, that it could have by its 
own force no constitutional operation within State limits, and was without effect, 
except where the legislative authority of Congress excluded, territorially, all State 
legislation, as, for example, in the District of Columbia. 

“ The Kentucky statute being, then, an ordinary police regulation for the govern- 
ment of all engaged in the internal commerce of that State, the only remaining 
question is, whether, under the operation of the Federal Constitution and the laws 
of Congress, it is without effect in all cases where oil, although condemned by the 
State as unsafe for illuminating purposes, has been made and prepared for sale in 
accordance with a discovery for which letters-patent have been granted. We are 
of opinion that the right conferred on the patentee and his assigns to use and vend 
the corporeal thing or article, brought into existence by the application of the 
patented discovery, must be exercised in subordination to the police regulations 
which the State has established by the statute of 1874. It is not to be supposed 
that Congress intended to authorize or regulate the sale, within a State, of tangible 
personal property which that State declares to be unfit and unsafe for use, and by 
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statute has prohibited from being sold or offered for sale within its limits. It was 
held by Chief Justice Shaw to be a settled principle, ‘ growing out of the nature of 
well-ordered society, that every holder of property, however absolute and unquali- 
fied may be his title, holds it under the implied liability that his use of it shall not 
be injurious to the equal enjoyment of others having an equal right to the enjoy- 
ment of their property, nor injurious to the rights of the community.’ Common- 
wealth v. Alger, 7 Cush. 84. 

“Tn recognition of this fundamental principle, we have frequently decided that 
the police power of the States was not surrendered when the people of the United 
States conferred upon Congress the general power to regulate commerce with 
foreign nations and between the several States. Hence the States may, by police 
regulations, protect their people against the introduction within their respective 
limits of infected merchandise. ‘A bale of goods upon which the duties have or 
have not been paid, laden with infection, may be seized under health laws, and if it 
cannot be purged of its poison, may be committed to the flames.’ Gilman vy. Phila- 
delphia, 3 Wall. 730. So may the States, by like regulations, exclude from their 
midst not only convicts, paupers, idiots, lunatics, and persons likely to become a 
public charge, but animals having contagious diseases. uilroud v. Husen, 95 U. S. 
465. This court has never hesitated, by the most rigid rules of construction, to 
guard the commercial power of Congress against encroachment in the form or under 
the guise of State regulations, established for the purpose and with the effect, of 
destroying or impairing rights secured by the Federal Constitution. It has, neverthe- 
less, with marked distinctness and uniformity, recognized the necessity, growing out 
of the fundamental conditions of civil society, of upholding State police regulations 
enacted in good faith, and which had appropriate and direct connection with that 
protection to life, health, and property which each State owes to its citizens. These 
considerations, gathered from the former decisions of this court, would seem to 
justify the conclusion that the right which the patentee or his assignee possesses in 
the property created by the application of a patented discovery must be enjoyed 
subject to the complete and salutary power with which the States have never 
parted, of so defining and regulating the sale and use of property within their 
respective limits as to afford protection to the many against the injurious conduct 
of the few. The right of property in the physical substance, which is the fruit of 
the discovery, is altogether distinct from the right in the discovery itself, just as the 
property in the instruments or plate by which copies of a map are multiplied is 
distinct from the copyright of the map itself. 14 How. 530; 17 Id. 453. The right 
to sell the Aurora oil was not derived from the patent. That right existed before 
the patent, and, unless prohibited by valid local laws, could have been exercised 
without the grant of letters-patent. The right which the patent primarily secures 
is the exclusive right in the discovery, which is an incorporeal right, or, in the 
language of Lord Mansfield in Millar v. Taylor, 4 Burr. 2396, ‘a property in notion, 
which ‘has no corporeal tangible substance.” The enjoyment of that incorporeal 
right may be secured and protected by national authority, against all hostile State 
legislation, but the tangible property which comes into existence by the application 
of the discovery is not beyond the control, as to its use, of State legislation, simply 
because the inventor acquires a monopoly in the discovery. 

“ An instructive case upon the precise point under consideration is Jordan v. The 
Overseers of Dayton, 4 Ohio, 295. Jordan was sued, in debt, to recover certain penal- 
ties for practising medicine in violation of an Ohio statute regulating the practice of 
physic and surgery. His defence rested, in part, upon the ground that the medicine 
administered by him was that for which letters-patent had issued to his assignor, 
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granting to the latter the exclusive right of making, constructing, using, and vend. 
ing to others to be used, the medicine in question, which was described in the letters- 
patent as a new and useful improvement, and as being a mode of preparing, mix- 
ing, compounding, administering, and using that medicine. The contention of 
Jordan was that the State government could not restrict or control the beneficial or 
lucrative use of the invention, and that, as assignee of the patentee, he was entitled 
to administer the patented medicine without obtaining a license to practise physic 
or surgery as required by the State statute. The Supreme Court of Ohio said: 
‘This leads us to consider the nature and extent of such rights as accrue from 
letters-patent for useful discoveries. Although the inventor had, at all times, the 
right to enjoy the fruits of his own ingenuity, in every lawful form of which its use 
was susceptible, yet, before the enactment of the statute, he had not the power of 
preventing others from participating in that enjoyment to the same extent with him- 
self; so that, however the world might derive benefit from his labors, no profit en- 
sued to himself. The ingenious man was, therefore, led either to abandon pursuits 
of this nature or to conceal his results from the world. The end of the statute was 
to encourage useful inventions, and to hold forth, as inducements to the inventor, 
the exclusive use of his inventions for a limited period. The sole operation of the 
statute is to enable him to prevent others from using the products of his labors 
except with his consent. But his own right of using is not enlarged or affected. 
There remains in him, as in every other citizen, the power to manage his property, 
or give direction to his labors, at his pleasure, subject only to the paramount claims 
of society, which requires that"his enjoyment may be modified by the exigencies 
of the community to which he belongs, and regulated by laws which render it 
subservient to the general welfare, if held subject to State control. If the State 
should pass a law for the purpose of destroying a right created by the Constitution, 
this court will do its duty, but an attempt by the legislature, in good faith, to 
regulate the conduct of a portion of its citizens, in a matter strictly pertaining to its 
internal economy, we cannot but regard as a legitimate exercise of power, although 
such law may sometimes indirectly affect the enjoyment of rights flowing from the 
Federal government.’ Some light is thrown upon the question by the case of 
Vanini, ete., v. Paine, 1 Har. 65. In that case it appears that Yates and McIntyre 
were assignees of Vanini, the inventor and patentee of a mode of drawing lotteries 
and making schemes for lotteries on the combination and permutation principle. 
Other brokers issued a scheme for drawing a lottery under a certain act for the 
benefit of a school, adopting the plan of Vanini’s patent. Yates and McIntyre filed 
their bill for injunction upon the ground, partly, that the defendants were proceed- 
ing in violation of the patent-rights secured to Vanini. The Court of Errors and 
Appeals of Delaware said :— ‘At the time Yates and McIntyre made contracts for 
the lottery privileges set forth in the bill, we had in force an act of assembly pro- 
hibiting lotteries, the preamble of which declares that they are pernicious and 
destructive to frugality and industry, and introductive of idleness and immorality, 
and against the common good and general welfare. It, therefore, cannot be ad- 
mitted that the plaintiffs have a right to use an invention for drawing lotteries in 
this State merely because they have a patent for it under the United States. A 
person might with as much propriety claim a right to commit murder with an 
instrument because he held a patent for it as a new and useful invention.’ 

“In the case of Livingston v. Van Ingen, 9 Johns. 581, Chancellor Kent said that 
‘the national power will be fully satisfied if the property created by patent be, for the 
given time, enjoyed and used exclusively, so far as, under the pol.sy of the several 
States, the property shall be deemed fit for toleration and use. There is no need of 
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giving this power any broader construction in order to attain the end for which it 
was granted, which was to reward the beneficent efforts of genius, and to encourage 
the useful arts.’ That case, so far as it is related to the validity, under the com- 
mercial clause of the Constitution, of certain statutes of New York, is not now recog- 
nized as authority. It is, perhaps, also true that the language just quoted was 
not absolutely necessary to the decision of that case. But as an expression of 
opinion by an eminent jurist as to the nature and extent of the rights secured by the 
Federal Constitution to inventors, it is entitled to great weight. 

“ Without further elaboration, we deem it only necessary to say that the Kentucky 
statute does not, in our judgment, contravene the provisions of the Federal Consti- 
tution, or of any statute passed in pursuance thereof. Its execution creates no 
necessary conflict with National authority, and interferes with no right secured by 
Federal legislation to the patentee or his assigns.” 


ALEXANDER B. Haener, of Annapolis, Md., has been appointed to the Su- 
preme Bench of the District of Columbia, to fill the vacancy caused by Judge 
Olin’s resignation. 


Women Lawyers. — Congress has passed an act, which has been approved © 
by the President, that women who have practised three years in the highest 
court of their respective States may be admitted to practise in the Supreme 
Court of the United States. 


IOWA. 


InTER-STATE EXTRADITION. — FUGITIVE FROM JUSTICE. — Jones v. Lean- 


ard. SupreMe Court. — The plaintiffs were indicted in Massachusetts for 
the crime of ‘‘ cheating by false pretences, with intent to defraud.’’ On a 
requisition by the Governor of Massachusetts, the Governor of Iowa issued 
his warrant, and the plaintiffs were arrested. The defendant, as sheriff, made 
the arrest. The plaintiffs applied for a writ of habeas corpus, and at the hear- 


ing were discharged. The defendant appealed. The court [SzEvers, J.] 
said: — 


“The learned judge of the Circuit Court discharged the plaintiffs from custody, 
as we infer, on the ground: — 


“ That the plaintiffs were not in fact fugitives from justice, for the reason that 
they had nevér fled. 

“The evidence accompanying the requisition failed to show they were. such, 
and appellees mainly, if not entirely, rely thereon for an affirmance. 

“Tt is not claimed the plaintiffs were even temporarily residents of the State of 
Massachusetts. At the time the alleged crime was committed they were citizens 
of and residents of this State. 

“The false pretence was contained in a letter written by them in this State to 
certain persons in Boston, in which it was stated they owned a large amount of prop- 
erty over and above their indebtedness, by means of which they obtained on credit 
certain merchandise. 

“The Constitution of the United States provides that ‘A person charged in any 
State with treason, felony, or other crime, who shall flee from justice and be found 
in another State, shall, on demand of the executive authority of the State from 


which he fled, be delivered up to be removed to the State having jurisdiction of the 
crime.’ 
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“Tt is provided by statute of this State that the requisition of the governor of 
another State ‘ shall be accompanied by sworn evidence that the party charged isa 
fugitive from justice.’ Code, § 474. 

“ The sworn evidence accompanying the requisition consisted of an affidavit, in 
which it was stated the plaintiffs ‘are fugitives from justice.’ There are grave 
doubts whether such a statement constitutes the evidence required by the statute. 
Whether the plaintiffs were such fugitives is a mixed question of lawand fact. The 
latter being stated or ascertained, a legal conclusion would follow or be based thereon, 
Instead of stating facts, the affidavit states nothing more than the legal conclusion 
of the person making the affidavit. The statute requires the governor to determine 
whether or not the person or persons are fugitives from justice. Sworn evidence is 
to be submitted to him to enable him to do so. Such evidence may be in the form 
of affidavits. But instead of any facts being stated upon which an independent 
judgment could be formed, the governor must have relied wholly on the legal con- 
clusion of another. It seems to us that to sanction such a proceeding would be 
establishing a dangerous precedent. By issuing his warrant for the arrest of the 
plaintiff, it may be said that the governor has determined this question. But this 
does not conclude all inquiry by the courts as to the sufficiency of the evidence upon 
which his conclusion was based. It may be conceded that the affidavit was prima 
facie sufficient, or rather it was the province of the governor to so determine. But 
this we do not think is conclusive upon this or any other question connected with the 
extradition of the citizen. This point will be further noticed hereafter. 

“ Conceding, however, that the determination of the governor is conclusive as to 
the sufficiency of the affidavit, we have for determination the question whether the 
plaintiffs are in fact fugitives from justice. Bouvier defines such a person to be 
‘one who having committed a crime in one jurisdiction goes into another in order 
to evade the law and avoid punishment.’ 1 Bouvier’s Law Dictionary, 551. And 
the Constitution of the United States defines such person to be ‘ one who shall flee 
from justice.’ 

“Tt is difficult to see how one can flee who stands still. That there must be an 
actual fleeing, we think, is clearly recognized by the Constitution of the United 
States. The words ‘who shall flee’ do not include a person who never was in the 
country from which he is said to have fled. It is urged, however, that the plaintiffs 
were constructively in Massachusetts at the time the crime is alleged to have been 
committed, and that they have constructively fled therefrom. 

“In The People v. Adams, 3 Denio, 190, it was held, that a person actually a resi- 
dent of Ohio could commit a crime in New York, and upon his coming voluntarily 
into the last-named State, he could there be tried and convicted. We are not re- 
quired to either approve or disapprove the doctrine laid down in this case, and it 
will be presumed the laws of Massachusetts are the same as those of New York in 
this respect. In the case cited the defendant went voluntarily into the State of 
New York, and it might with much propriety be said that, having so done, he was 
amenable to the laws thereof. 

“ The question in the case at bar is very different. Granting that a crime may 
be thus committed, the question before us is whether then the State of Iowa is 
bound to surrender a citizen to the State in which the crime was committed. This 
depends upon the obligation, in this respect, imposed by the Constitution of the 
United States. Before it can be said there is such an obligation, two things must 
appear. There must be, lst. A crime charged; and 2d. That the person charged is 
a fugitive from justice, — that is to say, that he has fled from the State in which he is 
charged with the crime to escape punishment. Such must be the legal effect of his 
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fleeing. In other words, he must have been in the State, committed the crime, and 
fled. 

“The Constitution of the United States does not require Iowa to surrender, on 
demand of a sister State, as a fugitive from justice, one who only constructively has 
fled from the latter. Hurd on Habeas Corpus (2d ed.), 512. 

“If the decision of the governor is final and conclusive as to this question, it 
must be so as to all questions touching the extradition of a citizen under the consti- 
tutional provision above quoted. Counsel for the appellant concede that there are 
cases in which a writ of habeas corpus may issue, and the prisoner be discharged. In 
fact, the power of the courts at this day cannot be seriously questioned. Hurd on 
Habeas Corpus (2d ed.), 621; Zn the Matter of Manchester, 5 Cal. 237; Ex parte Smith, 
3 McLean, 121. 

“The governor of this State is not clothed with judicial powers, and there is no 
provision of the Constitution or laws of the United States, or of this State, which 
provides that his determination is final and conclusive in the case of the extradition 
of the citizen. 

“In the absence of such a provision, we hold that the decision of the governor 
only makes a prima facie case ; that it is competent for the courts, in a proceeding of 


this character, to inquire into the correctness of his decision and to discharge the 
prisoner.” 


MARYLAND. 


Hon. WitiiaM F. Gixes, judge of the United States District court for the 
District of Maryland, has resigned. Judge Giles had served above a quarter 
of a century, having been appointed by President Pierce. 


MASSACHUSETTS. 


Cates Cusuine, LL.D., was born in Salisbury, Jan. 7, 1800, and so was 
nearly seventy-nine years of age when he died on the second day of January 
last. He belonged to an old Massachusetts family, many of whose members 
have attained distinction. One of his ancestors, Caleb (H. U. 1692), was, for 
more than half a century, the minister of Salisbury; and his father, John N. 
Cushing, resided there till he removed, early in the present century, across the 
Merrimack River to Newburyport, where, for many years, he was widely 
known as a prosperous merchant, and the proprietor of a peculiar class of ves- 
sels, very large brigs of the old-fashioned sort, Dutch-built, bluff, serviceable, 
of “perdurable toughness ’”’ and boundless endurance, like their owner. So 
much was he devoted to this description of architecture, that when he left the 
handsome mansion in which his family had been brought up, and built him- 
self a gambrel-roofed homestead which possessed every excellent quality except 
beauty, besides being provided with innumerable ‘“ lockers ”’ and similar con- 
veniences dear to the heart of the old sea-captain, his son told him that it was 
not a house but only one of his brigs turned bottom-upwards. From such 
parentage came the vigorous, active, sedulous, and persevering personage who 
has now passed away. He was remarkable, from early youth, for an indom- 
itable, almost passionate, industry. One of his boyish fancies was to build 
himself a booth in the woods, in which to pursue his studies without interrup- 
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tion, —a circumstance not infrequently mentioned by his once famous teacher, 
Mr. Michael Walsh, a Scotch-Irish gentleman, the author of a ‘ Mercantile 
Arithmetic ’’ which succeeded ‘‘ Pike ’’ and ‘* Daboll ”’ as a valuable text-book 
for the school-boys of two generations ago, and one of the best instructors 
of his time, an enthusiast in his profession, well grounded in all needful 
learning and thorough in its inculcation, strict in morals, devout in religion, 
modest, manly, warm-hearted, and hot-tempered. No one of his pupils ever 
forgot him, and few failed to remember him with grateful admiration. From 
his school, the young Cushing went to Harvard at the age of thirteen, grad- 
uated thence in due time with high honors, two years afterwards delivered a 
poem before the Phi Beta Kappa Society, and the next year an oration on tak- 
ing his degree of A.M. He was, in the mean time, appointed tutor in mathe- 
matics and natural philosophy, and filled this office for two years. He com- 
menced the practice of law in Newburyport in 1822, was elected to the House 
of Representatives of the State in 1825, and to its Senate in 1826, wrote a 
‘* History of Newburyport,” a ‘‘ Treatise on the Practical Principles of Polit- 
ical Economy,’’ and various articles in the ‘* North American Review,” went 
to Europe in 1829, and, after travelling there some three years, returned and 
published a volume relating to Spain and another relating to the then recent 
revolution in France and its effects upon Europe generally, and was again 
elected to the State legislature. In 1835, he was chosen a member of Congress 
from the Northern District of Essex, after a severe contest of several years’ 
duration, much embittered by a charge, actively prosecuted against him, that 
he was himself the author of a vivid encomium upon himself, published in a 
newspaper during the early period of his candidacy. The severest averment 
in the case was, that his denial of the authorship was false, that he was, in 
fact, the author, although the penmanship of the article was that of his wife. 
Into the merits of this controversy it is not proposed now to enter. In the 
wider field upon which he entered on taking his seat in Congress, his career 
was as prominent and conspicuous as it had previously been upon a more lim- 
ited area. He commenced his political life as a member of the Whig party, 
but left it to join what may, perhaps, be called the party of President Tyler, 
about the year 1842; was nominated, but not confirmed, as Secretary of the 
Treasury in 1843, and was then sent as commissioner to China, and negotiated 
there the first treaty between that empire and the United States, in which im- 
portant transaction he displayed, as always, great practical ability. He wasa 
member of the Massachusetts House of Representatives again in 1847, and led 
the Democratic party in its unsuccessful efforts to engage the State in raising 
forces for the war with Mexico. But a regiment having been raised by private 
exertions he became its colonel, and was then appointed a brigadier general, 
and served under General Taylor till the conclusion of the war, having been, in 
the mean time, nominated by his party for the office of Governor of Massachu- 
setts, and defeated, as, from the condition of political opinion in the State 
at the time, was probably anticipated by all. He then again represented 
Newburyport in the Massachusetts House, and when that town became a city 
was chosen its first mayor, and again elected the following year. In 1852, he 
was appointed one of the Justices of the Supreme Judicial Court; but, after 
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serving as such very creditably for a few months, he accepted the position of 
Attorney-General of the United States, by appointment of President Pierce in 
1853. After four years in this office, he retired with the administration of 
which he was a member in March, 1857, and became again, for three succes- 
sive years, a member of the House of Representatives of the Commonwealth. 
In April, 1860, he was chosen the presiding officer of the Democratic National 
Convention, and in June the President of the seceding convention which nom- 
inated Breckenridge for President of the United States. In the month of De- 
cember of that year, President Buchanan intrusted him with a confidential 
mission to the Secessionists at Charleston, to attempt an adjustment of the ex- 
isting difficulties, but that was a task which probably no mortal man could 
have accomplished. During the civil war, he was not intrusted with any pub- 
lic office. He was appointed, in 1866, one of the three commissioners to codify 
the Statutes of the United States, and, in 1872, one of the counsel of our gov- 
ernment before the tribunal at Geneva. In 1873, he published a volume on 
the ‘ Treaty of Washington,”’ in which he expressed himself very freely in re- 
gard to the conduct of Lord Cockburn, the arbitrator on the part of Great 
Britain. In 1873, he was appointed minister near the Court of Spain, and 
served in that position with distinguished ability for several years. During 
this period, in 1874, he was nominated by President Grant to the office of 
Chief Justice of the Supreme Court, but the nomination was withdrawn before 
any decisive action was taken upon it by the Senate.! 

In person, General Cushing was tall, handsome, and athletic, somewhat 
slender and of delicate appearance in early life, but with muscles of the firmest 
fibre, and an iron constitution which remained sound and vigorous to the last, 
notwithstanding his severe and unremitting labor. While always temperate, 
he was never ascetic, and his health was so robust and his early training so 
simple that he probably had small occasion ever to concern himself about his 
physical habits. Indeed such a hardworking life as his would have been im- 
possible without a wonderful vigor of body. 

The merest catalogue of his official positions and literary performances in- 
dicates a life of the most incessant activity. His opinions, which appear with 
those of the attorneys-general among the public archives, are highly spoken of; 
but his other published works have been short-lived. In fact, his hold upon 
his contemporaries was never strong nor enduring. He had no enthusiasm, 
and but slight sympathy; no original genius and no great depth of thought. 
He worked hard, wonderfully hard, because it was the law of his nature, the 
condition of his being. He had no object beyond immediate success, like the 
school-boy who has no desire beyond a perfect recitation. He saw before him 
the game of life with its honors and rewards apportioned upon certain conditions, 
and he undertook to fulfil those conditions, — to play the game according to its 
rules, — and he generally did so. No flagrant violation of established custom is 
imputed to him, except in the remote instance before mentioned, and which is 
here left out of the question. He betrayed no trust. He did no act considered 
inadmissible among politicians. His life was diligent and decorous. He car- 

1 For this summary of the political events of General Cushing’s life, we are 
chiefly indebted to the “ Boston Daily Advertiser” of January 8, 1879. 
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ried on his business — that of a statesman — upon the usual principles of men of 
business, steered his course to meet the exigencies of the surrounding elements, 
and trimmed his sails to catch favorable breezes. And he met with that degree 
of success which is apt to attend constant diligence and even moderate sagacity 
such as he possessed. Of the latter quality he would have had larger measure 
if his sympathies had been warmer and wider. Perhaps he may be said to 
have gained what he wrought for in a more than ordinary degree, considering 
even his extraordinary industry. That industry was indeed phenomenal. 
One of his associates upon the bench of our Supreme Court has told that, upon 
an occasion where the full court had heard the arguments in a cause of great 
difficulty, and of which the details were, to the last degree, complicated, every 
judge was in dread lest the chief should allot to him the arduous task of draw- 
ing up the opinion. It fell to Cushing, who, in two or three days, handed it 
in, as a mere matter of course. And, when great astonishment was expressed 
at the rapidity with which he had completed it, he said he had not taken off 
his clothes since the papers had been handed to him. ‘To those who were 
familiar with his habits of fervid application such an incident would have oc- 
casioned no surprise. 

Labor was, in fact, his pastime. He had not the capacity to be idle, unless, 
indeed, it be imputed to him as idleness that he was an omnivorous reader of 
romantic, as well as of solid, literature. His great and various learning, united 
with his long and intimate acquaintance with contemporaneous events and his 
prodigious memory, made him an encyclopedic counsellor, and his stores of in- 
formation were frequently resorted to by leading men of all parties. This, 
doubtless, had much to do with his almost constant residence in Washington 
when his public duties would permit it. And when he felt it worth his while 
so to exert himself he could be brilliant, as well as instructive, in conversation. 
That he was acquainted with many languages, and quite the master of several, 
was for him a small matter, although, of course, it vastly facilitated his diplo- 
matic efforts, and was highly convenient when it became desirable that he 
should address the Geneva arbitrators in French. He never deliberately pre- 
sented himself before an assembly without careful preparation; but, whether 
prepared beforehand or called upon suddenly, he never failed to make a cred- 
itable appearance. 

He was bred in the faith of the ‘‘ Presbyterian remnant,’’ and, when at 
home, appeared to take pleasure in paying respect to the ordinances of re- 
ligion, but he never professed a more than ordinary interest in the subject. 
He married, in 1824, a daughter of Mr. Justice Wilde, an accomplished lady, 
who accompanied him in his early travels in Europe, but died soon after 
their return. He had no child. 

His death has been the subject of appropriate notice before the Supreme 
Court of the United States and elsewhere, and a public eulogy upon him be- 
fore the citizens of Newburyport is expected, at an early day, from Mr. George 
B. Loring, who, as representative in Congress of the Essex district, may be 
regarded as one of his official successors. 
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Unitep States District Court. Thomas L. Nelson, of Worcester, has 
been appointed judge of the District Court for the District of Massachusetts, 
to fill the vacancy caused by the promotion of Judge Lowell. 

Judge Nelson took his seat on the twenty-first of January. 


MICHIGAN. 


LisEL. — PriviLeGED ComMUNICATION. — PuBLIC OrFicERs. — Foster v. 
Scripps. Supreme Court. — In an action for libel brought against the propri- 
etor of the Detroit ‘‘ Evening News ”’ it appeared that the plaintiff, who was 
a city physician, had been charged by an article in that paper with causing the 
death of a child by introducing scarlet fever into its system in vaccinating it. 
In the court below, the article was held to be privileged on the ground that the 
plaintiff was a city physician. On the question of privilege, the Supreme 
Court [CampsELL, C. J.] said : — 


“The question is simply whether such false and damaging charges as have a 
necessary tendency to ruin the reputation and business of a medical man may be 
made without responsibility to legal redress, simply because he happens to be a city 
physician. 

“Tt is not, and cannot be, claimed that there is any privilege in journalism which 
would excuse a newspaper when any other publication of libels would not be ex- 
cused. Whatever functions the journalist performs are assumed and laid down at 
his will, and performed under the same responsibility attaching to all other persons. 
The greater extent of circulation makes his libels more damaging, and imposes 
special duties as to care to prevent the risk of such mischief, proportioned to the 
peril. But whatever may be the measure of damages, there is no difference in lia- 
bility to suit. 

“ Allowing the most liberal rule as to the liability of persons in public employ- 
ment to criticism for their conduct in which the public are interested, there certainly 
has never been any rule which subjected persons, public or private, to be falsely tra- 
duced. The nearest approach to this license is where the person vilified presents 
himself before the body of the public as a candidate for an elective office, or ad- 
dresses the public in open public meetings for public purposes. But even in such 
cases we shall not find support for any doctrine which will subject him, without rem- 
edy, to every species of malevolent attack. 

“But where a person occupies an office like that of a city or district physician, 
not elected by the public, but appointed by the council, we have found no authority, 
and we think there is no reason for holding any libel privileged except a bond fide 
representation made without malice to the proper authority, complaining on reason- 
able grounds. The case of Purcell v. Sowles, 1 C. P. D. 781, affirmed on appeal, 2 C. 
P. D. 215, is a case as nearly like the present one as is often found; and, while the 
Court of Appeal — on this point differing from the lower court — held the office of 
public physician gave the public an interest in having it properly filled, it was held 
no discussion or publication was privileged of facts charged against him, except when 
made in the course of a lawful proceeding against him. 

“The good sense of such a rule can hardly be doubted. Every man’s reputation 
is as sacred as his property. He cannot complain when the truth is told. But he can 
always complain of falsehoods, which are not told in an honest attempt to make him 
responsible to a proper tribunal, or in some other performance of duty. The publi- 
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cation in such cases puts him in a direct way of having the truth established, and the 
wrong cannot actually be done without furnishing its antidote. 

“If a medical officer is charged in the public press with professional misconduct, 
the immediate and necessary effect is to destroy confidence in him, and prevent him 
from gaining a livelihood by his profession. The readers of the paper have no means 
of investigation, and may never have. The charge may never reach an investiga- 
tion, and he may have no means of compelling one. If he is obliged to put up with 
such a wrong, the consequence will be monstrous. The law cannot recognize any 
such immunity from responsibility, nor can the rights of individuals be so trifled 
with. 

“The case of Dickson v. Hilliard, L. R. 9 Ex. Ch. 79, sums up the cases of privileges 
very neatly and briefly. In that case, without contemplating any petition, or any 
other method of examining into the facts, two days after an election, the agent of one 
of the candidates sent to an agent of the other a document charging plaintiff with 
bribery. This was held not privileged; and the court, in deciding the point, men- 
tioned the various decisions of privileged communications outside of those which 
were never questioned, and put them in three classes. The first includes such cases 
as Harrison y. Bush, 5 El. & B. 344, where a bond fide attempt was made to havea 
magistrate removed from office by appealing to a person in authority. It was 
claimed thatthe application should have been made to the Chancellor instead of to - 
a secretary of state, but held that, as the queen herself was the acting power, a com- 
munication made to either officer was, in effect, made to her, and privileged, if made 
in good faith to redress a grievance. 

“The second class included communications like those made by military officers 
to courts of inquiry, or to the proper authority, to aid in the prosecution of such in- 
quiry. Dawkins vy. Lord Rokeby, L. R. 8 Q. B. 255, affirmed, 7 H. L. 744; 2 Cent. L. 
J. 491, was such a case. 

“The third class included those cases in which information was given by one who 
was under a legal or moral duty to give it to another who had a right to ask it. The 
most familiar instance of this is in the answering inquiries concerning servants. 

“ But, as it was very well pointed out, there was no right to make untrue and in- 
jurious statements concerning others, when they are not made to persons having the 
right and power to investigate, and in an honest attempt to invoke said investigation 
or answer such inquiry. 

“In our opinion the libel in the present case was not privileged, and the plaintiff 
was improperly deprived of his remedy. 

“The judgment must be reversed with costs, and a new trial granted.” 


NORTH CAROLINA. 


Tue death is announced, at Raleigh, at the age of nearly eighty years, of 
the Hon. Bartholomew F. Moore. At the time of his death, Mr. Moore was 
one of the oldest lawyers in practice in the United States, and for nearly half 
a century has been the acknowledged head of the bar in his native State. 
He was never a brilliant man; but the soundness of his judgment, the 
extent of his learning, the force and clearness of his statement made him per- 
haps the most successful verdict-winner who ever practised in the State. As 
a counsellor, affairs of the largest moment depended on his advice. To his 
abilities as a lawyer was added the highest sense of duty in all the relations of 
life, both public and private. He deserved, and he enjoyed in the fullest 
measure, the respect of the citizens of his State, and a reputation for learning, 
ability, and integrity. 
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OHIO. 


InTER-STATE ExtRADITION. — REVOCATION OF GOVERNOR’S WARRANT. 
— Work v. Carrington et al. Supreme Court. — The defendants were in- 
dicted, in North Carolina, for embezzlement, and requisitions in due form were 
made upon R. B. Hayes, then governor of Ohio, in which State the defendants 
had taken refuge, for their rendition. Gov. Hayes issued his warrants for 
their arrest and rendition, in pursuance of the act of 1875 (72 Ohio L. 79); 
the defendants were arrested, taken before the court, and after inquiry, pur- 
suant to the act, were ordered to be confined in jail for a period not exceeding 
twenty days, and, upon the arrival of the plaintiff, the agent for the State of 
North Carolina, to be delivered to him. March 5, 1877, the defendants were 
accordingly delivered to the plaintiff: and on the same day a writ of habeas 
corpus, in their favor, was sued out. March 10, the defendants still being in 
the State, Gov. Young, who had succeeded Gov. Hayes, issued an order to 
supersede the warrant under which the defendants had been arrested, on the 
ground that the warrant had been unadvisedly issued. March 13, the case on 
habeas corpus came on to be heard, and the defendants were discharged. On 
error to the Supreme Court, that court [Oxey, J.] said: — 


“ We agree with counsel for the plaintiff in error, that the question in this case is 
of general, and not merely local, importance. It involves the power of a governor 
to revoke a warrant of extradition of a fugitive from justice, issued on the requisition 
of a governor of another State. We are not aware that the question has been pre- 
sented in the courts of the United States, or in the court of last resort of any State. 
That it is not free from difficulty is conceded. 

“The Constitution of the United States provides that ‘a person charged, in any 
State, with treason, felony, or other crime, who shall flee from justice, and be found 
in another State, shall, on demand of the executive authority of the State from which 
he fled, be delivered up, to be removed to the State having jurisdiction of the crime.’ 
Art.4,§ 2. To secure uniformity in practice under this provision, Congress, in 1793, 
passed an act (1 Stats. at Large, 302), which has been slightly changed in phraseology, 
and is as follows: ‘ Whenever the executive authority of any State or Territory de- 
mands any person as a fugitive from justice, of the executive authority of any State 
or Territory to which such person has fled, and produces a copy of an indictment 
found, or an affidavit made before a magistrate of any State or Territory, charging 
the person demanded with having committed treason, felony, or other crime, certified 
as authentic by the governor or chief magistrate of the State or Territory from 
which the person so charged has fled, it shall be the duty of the executive authority 
of the State or Territory to which said person has fled to cause him to be arrested 
and secured, and to cause notice of the arrest to be given to the executive authority 
making such demand, or to the agent of such authority appointed to receive the 
fugitive, and to cause the fugitive to be delivered to such agent, when he shall ap- 
pear. If no such agent appears within six months of the time of the arrest, the 
prisoner may be discharged. All costs or expenses incurred in the apprehending, 
securing, and transmitting such fugitive to the State or Territory making such de- 
mand, shall be paid by such State or Territory.’ U.S. Rev. Stats. § 5278. 

“The history of the constitutional provision has been so well presented in Hurd 
on Habeas Corpus (2d ed.), 598-637; Com. of Ky. v. Dennison, 24 How. (U. S.) 66; 
Brown’s Case, 112 Mass. 409, and other authorities cited during the argument, that 
any restatement of it is perhaps unnecessary. The provision was in the articles of 
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confederation, in substantially the same form, and hence it has been in force a cen- 
tury. It has received the careful consideration of the ablest lawyers in the country, 
and many questions arising under it may be regarded as settled. No member of this 
court doubts that, when a case intended to be provided for is presented in regular 
form, the governor on whom the requisition is made has no discretion. It is clearly 
his duty to issue the warrant of extradition; that duty, however, being one of imper- 
fect obligation. The guilt or innocence of the accused cannot be tried by him ; and, 
where a crime is actually charged, formal defects as to the manner in which it is 
stated ought not to be regarded. Nor is it material whether the offence charged is 
punishable in the State upon which the demand is made ; the question is, whether it 
is punishable as acrime in the demanding State. Com. of Ky. v. Dennison, supra; 
Davis’s Case, 122 Mass. 824. 

“ But it is a mistake to say that, in determining whether a case contemplated in 
the provision is presented, the governor upon whom the demand is made is vested 
with no discretion. Under the articles of confederation, it was essential that the 
demand be made on the governor, although ‘this was not expressly so stated; ‘and 
it is plain that the mode of the demand, and the official authority by and to whom 
it was addressed, under the Confederation, must have been in the minds of the mem- 
bers of the convention when this article was introduced, and that, in adopting the 
same words, they manifestly intended to sanction the mode of proceeding practised 
under the Confederation ; that is, of demanding the fugitive from the executive au- 
thority, and making it his duty to cause him to be delivered up.’ Com.of Ay. v. Den- 
nison. And this duty is not devolved merely on the person who may at the time be 
governor. ‘In such cases, the Governor acts in his official character, and represents 
the sovereignty of the State.’ Taylor v. Taintor, 16 Wall. 366-370. Moreover, it is 
unreasonable to suppose that the framers of the Constitution did not foresee, when 
they vested this necessary but dangerous power in the chief magistrate of a State, 
that occasion would arise, in the discharge of such duty, for the exercise of judgment 
and discretion. In Taylor v. Taintor, it is stated that he is vested with discretion to 
withhold the warrant, where the fugitive is charged with the commission of crime in 
the State to which he has fled. Is his discretion limited to that instance ? 

“ Courts have discharged the fugitive on habeas corpus, notwithstanding he was in 
custody under the warrant of extradition, where the offence charged was not a crime, 
or not punishable by indictment in the demanding State, or was not triable there as 
of right by a jury ; where the accused had never been, in person, within the demand- 
ing State ; or where the papers upon which the application was made were forgeries, 
or plainly insufficient in matter of substance. The People v. Brady, 56 N. Y. 182. If 
the courts may rightly discharge in such cases, it is manifest the governor may, for 
the same causes, withhold his warrant; and, if he may withhold his warrant, it seems 
reasonable that he should have the power to revoke it on the same grounds. Why 
should he not have such power? More than one hundred and fifty judges in this 
State have the unquestionable authority to discharge, where the proceeding is 
plainly invalid by reason of defects in matter of substance ; and I am unable to see 
why the governor, who grants and issues the process, should have less power over 
it. The tribunal which has exclusive jurisdiction to grant and issue process has, 
ordinarily, the power to quash or supersede it, when the fact that it is invalid, or was 
improperly obtained, is made to appear; and there is no reason for holding that this 
process is an exception to the rule. 

“We are further to inquire whether the discretion and power of the governor are 
limited to cases in which defects of the character above mentioned are found to 
exist. And it seems to me they are not. The provision was inserted in the articles 
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of confederation, and subsequently in the Constitution, to subserve public, and not 
private, purposes. The object was to secure the punishment of public offenders, 
and not to enforce the payment of private claims, whether well or ill founded. To 
employ this extraordinary process for public purposes tends to secure peace and 
good order ; but to prostitute it to the advancement of private ends is to bring it into 
great disfavor. True, the theory is that the demanding State will hold the offender 
for trial, even though he be brought into the State fraudulently or forcibly, and 
without process; but experience shows that where the end sought is private, the 
accused is rarely brought to trial. No satisfactory reason is perceived why a gov- 
ernor should issue or obey a requisition where he is satisfied that the sole object of 
the party complaining is to enforce the payment of a private claim for money. Such 
an abuse of process is equivalent to a fraudulent use of it. Nor is the governor’s 
power, in such case, limited to a refusal to act. Judgments the most solemn may be 
impeached for fraud. Service of process in any civil matter, obtained by fraudulent 
contrivance or means, will be set aside on motion, whatever the process may be. 
Pardons obtained by fraud are held to be void. For reasons equally strong, a gov- 
ernor from whom such warrant is obtained for the advancement of private ends fails 
to discharge his duty, if he neglects to revoke the process on discovering the fraud. 
No doubt the framers of the Constitution intended to invest him with that power ; 
and the reason for its exercise, in a case of that sort, is far greater than where the 
defect, however great, is in the requisition or other documents. Still, where money 
has been embezzled, or obtained under false pretences, the offender is not likely to 
be brought to justice, unless the injured party prosecutes; and steps to obtain a 
restoration of the money are not incompatible with measures to secure the convic- 
tion of the fugitive. ‘The duty of the governor, in cases of that class, is, therefore, 
one of great delicacy ; and all that I have said as to his authority in refusing to issue 
or obey a requisition, or in revoking a warrant, has relation to cases where there is no 
real intention to prosecute criminally, if the money demand is satisfied. 

“There is, as we have seen, no decision of the courts of the United States, or the 
courts of last resort in any State, of the question under consideration. In the 
absence of such decision, we are warranted, by reason and authority, in looking to 
the practical construction which the constitutional provision has received in the 
executive department. We find that men who have occupied the highest positions 
in the State and Federal governments have expressed strong opinions on the subject. 
Attorney-General Henry Stanbery, in an opinion to Governor Bebb, referred to by 
counsel for defendants in error, insists that a governor may, under some circumstances, 
withhold the warrant. In an opinion of the chief executive of Maine (Governor 
Fairchild), in 6 Am. Jurist, 223, he said: There is ‘no question, in my mind, as to 
the power to recall the warrant which has been issued in this case.’ Jn the matter of 
Adams, 7 Law Rep. 386, it appears that Governor Thomas W. Bartley revoked the 
warrant which he had issued for one charged with obtaining money by false pretences. 
On July 6, 1857, Governor Salmon P. Chase revoked a warrant he had issued on the 
requisition of the governor of Illinois ; and this was done, it appears, after full argu- 
ment by learned counsel. In one case, Governor John Brough stated on the record, 
as a reason for the revocation, that ‘ soon after the issuing of the warrant, information 
was received that this requisition had been obtained for an ulterior object.’ In 
another case, Governor J. D. Cox, in revoking a warrant, says it was done ‘on 
affidavits showing that the complainant in the case is unworthy of belief, and that 
the affidavits on which the requisition was issued were made under an assumed name.’ 
Without multiplying instances, it appears from the abstract of the records in the 
executive department, and the case in 7 Law Rep. 386, that Governors Thomas W. 
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Bartley, S. P. Chase, John Brough, J. D. Cox, R. B. Hayes, William Allen, and 
Thomas L. Young, each, in one form or another, revoked a warrant of extradition, 
and some of them exercised that authority repeatedly ; and it is well known that 
other governors of this and other States have often exercised the same power. 

“Tf we should hold that the governor has no power of revocation where the objection 
only goes to the sufficiency of the papers, in matter of form, or the motives of the 
party complaining, the same result would follow. We have seen in Taylor v. Taintor, 
supra, that the governor has the authority to withhold the warrant where the fugitive 
is in custody charged with the commission of crime in the State where he has taken 
refuge ; it cannot be doubted that he should also withhold it where it is made to 
appear that the requisition is a forgery ; nor can any serious question be made, if, in 
either of these cases, the warrant has inadvertently been issued, about his right to 
revoke the process. As the governor had power to revoke them for some causes, 
the court below properly held that no inquiry could be made on habeas corpus as to 
the particular ground upon which these warrants were revoked. Indeed, while the 
courts will discharge a fugitive on habeas corpns, where the proceedings in his case are 
void, neither the general nor State government will otherwise interfere with the 
governor in the discharge of his duty, or failure to discharge it, in cases of this sort. 
Com. of Ky. v. Dennison; Taylor v. Taintor ; State of Mississippi v. Johnson, 4 Wall. 
473; High on Ex. Rem., § 120. The State ex rel. v. Chase, 5 Ohio St. 528, in no way 
militates against these authorities ; for the doctrine was fully recognized in that case, 
that, where the governor is vested with a discretion, his action cannot be controlled 
by mandamus. In any view, therefore, the court below properly discharged the 
prisoners from custody. 

“An objection has been made, that while it might be very proper to revoke a war- 
rant before the fugitive is delivered to the agent of the demanding State, yet that 
when such delivery is actually made, the power of the governor is at an end, and the 
general government, and the State in which the crime was committed, have acquired 
rights which cannot be taken away. In one case, when Governor Allen exercised 
the power of revocation, the fugitive was in custody of the agent of the demanding 
State, though he was still within our territorial limits, and he was discharged. How 
it was in this respect in the other cases I have referred to, does not appear. As we 
have seen, ‘the governor acts in his official capacity, and represents the sovereignty 
of the State,’ and ‘if he refuse, there is no means of compulsion.’ Taylor v. Taintor. 
Exclusive jurisdiction over the subject is vested in him. Taney, C. J., in Com. of 
Ky. v. Dennison, says, ‘there is no power delegated to the general government, either 
through the judicial department, or any other department, to use coercive means.’ 
He says, furthermore, that ‘such a power would place every State under the control 
and dominion of the general government, even in the administration of its internal 
concerns and reserved rights.’ A fortiori, the demanding State can use no coercive 
power. ‘Inthe event of refusal, the State making the demand must submit. There 
is no alternative.’ Taylor v. Tuintor. If the executive of the demanding State had 
the authority, through his agent, to remove the fugitive from the State of refuge, in 
opposition to the will of its executive, he would have the right to send an army to 
enforce the authority, and no one is bold enough to claim that this may be done. 
The fact is, the warrant of extradition is, in substance, a consent to remove the 
alleged criminal beyond our territorial limits, and there can be no removal without a 
valid warrant. Botts v. Williams, 17 B. Monr. 687. An independent government 
does not hesitate to arrest the removal of a fugitive at any time before he is taken 
beyond the nation’s territorial limits, if it be discovered the case is not clearly within 
the extradition treaty. In re Winsor,6 B. & S. 118; E. C. L. 522; 8 Whart. (C. L.), 
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§ 2973. The governor of a State has precisely the same power, if he discovers that 
the requisition is a forgery, or that the case is one not intended to be provided for in 
the constitutional provision; and if he exercises the power cautiously, and only in 
the cases to which I have referred, or in others of a like character, much may be 
done to prevent the abuse, without impairing the efficiency of extradition proceedings. 

“Further objection is made that Governor Young had no authority to revoke a 
warrant issued by Governor Hayes. But we have seen that ‘the governor acts in 
his official capacity.’ The warrant is not process of the person holding the office of 
governor, but a warrant issued by an officer. We all agree that Governor Young 
had the same power to revoke a warrant issued by his predecessor, that he had to 
revoke one issued by himself. 

“Much has been said as to the constitutionality of the legislation set forth in the 
statement of thiscase. There is legislation on the general subject in nearly or quite 
all the States. Reference to much of it, and the decisions relating to it, will be 
found in 18 Alb. L. J. 166. The view taken of this case renders it unnecessary for 
us to express any definite opinion on the subject. 

“If it is true that the views here expressed are in conflict with some general expres- 
sions in Com. v. Dennison, it is equally certain that nothing in this opinion will be 
found in opposition to any thing decided in that case. Expressions in that case 
cannot be reconciled with some things said in Taylor v. Taintor, and yet the decisions 
are in harmony. Questions of conflict between cases are determined, not merely by 
differences of that sort, but by first ascertaining what may fairly be regarded as 


decided in each case. 
Judgment affirmed.” 
PENNSYLVANIA. 


Hox. GzorGe SHarswoop has been selected as Chief Justice of the Su- 
preme Court in the place of Judge Agnew. 

Hon. Joun CApWALADER, Judge of the United States District Court for 
the Eastern District of Pennsylvania, died January 26, at Philadelphia. 
Judge Cadwalader was born in 1805, admitted to the bar in 1825, and ap- 
pointed Judge of the District Court in 1858, by President Buchanan. 


TEXAS. 


Joint Wiiy. — March et al. v. Hayter et al., 2 Tex. L. J. 257. Supreme 
Court. — In a suit brought to set aside certain conveyances of real estate, it 
appeared that Bird and Susan Lithicum, husband and wife, who owned the 
real estate in question, made a joint will in 1860, to the effect that the survivor 
should remain possessed of the property during his or her lifetime, with power 
to sell. The wife died in 1860, and the husband in 1870. The will was set 
up a short time after the husband’s death. The husband sold, after his wife’s 
death, a part of the land to Martha Salmons, and also to R. C. Lithicum, 
under whom the defendants claimed. One of the plaintiffs was an heir of 
said Susan. The other was a purchaser from an heir-at-law of said Susan. 
On appeal from a judgment for the defendants, the court (Bonner, J.) said 
as to the effect of the joint will: — 

“ An error assigned is as to the introduction of said joint will of Bird and Susan 
Lithicum, because that the same was not a will, but was inoperative and void, be- 
cause not binding on the said Susan as a contract, not having been separately 
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acknowledged, and because not probated till after the death of said Bird, and until 
after the plaintiff, S. W. March, had purchased the interest sued for by him. The 
question of the validity and legal effect of joint and joint mutual wills has occa- 
sioned much discussion and conflict of opinion. But, as said by this court, ‘the 
weight of authority, however, seems, we think, to hold that they may be admitted 
to probate on the decease of either party, as his will, if otherwise unobjectionable.’ 
Wyche v. Clapp, 43 Tex. 548. In that case the court held that a joint will made by 
the husband and wife could be admitted to probate by the wife after his death. The 
issue is whether said instrument was valid as the will of the said Susan Lithicum. 
As shown by the authorities, such will as the one now under consideration can be 
made, and the same having been legally probated as her will, by a court of compe- 
tent jurisdiction, and this judgment remaining in full force and effect, is conclusive 
upon a collateral attack. Under the terms of the statute then in force (Pas. Dig, 
1373), and by the terms of the will, the interest of said Susan in and to the lands 
vested, immediately on her death, in the said Bird Lithicum, with power of sale, 
subject to creditors. He did not derive his interest under the will by virtue of its 
probate, but by the terms of the will itself. The object of this probate was to estab- 
lish its existence and genuineness; and, though the sales by the said Bird Lithicum 
to the said R. C. Lithicum and the said Martha Salmons were made prior to the pro- 
bate of the will, yet, when thus established, it, by relation, extended back, and gave 
full vitality to those conveyances. If the testimony had shown that the said S. W. 
March had been a purchaser from an heir-at-law of the said Susan, for a valuable 
consideration paid, without notice, prior to the probate of the will, then this title, by 
relation, might not affect his rights thus acquired. But the testimony fails to show 
this. The other plaintiff, L. D. March, as an heir of the said Susan, must be held to 
take subject to the terms of the will. Affirmed.” 


ENGLAND. 


NEGLIGENCE. — Crowhurst v. Amersham Burial Board. Court or Ap- 
PEAL.— A somewhat extreme application of the doctrine of Fletcher v. Ry- 
lands is made in this case, which came up on appeal from the decision of a 
county court in favor of the plaintiff. The facts sufficiently appear in the 
opinion of the court (Ketty, C. B.), which was as follows: — 


“This is an appeal from the county court of Buckinghamshire, held at Chesham. 
The judgment in the court below was for the plaintiff, damages £21, and the judge 
stated a case for our opinion. 

“The material facts of this case are as follows: The defendants, some seventeen 
years ago, obtained a piece of land for the purposes of their cemetery, and fenced it 
round with a dwarf wall, in which, at two places, there were openings filled up with 
iron railings about two feet high. Where these railings occurred, the defendants 
planted two yew trees at a distance of about four feet from the railing. These 
grew through and beyond the railings, so as to project over an adjoining meadow. 

“The plaintiff, two years before the alleged cause of action, hired this meadow 
to pasture his horses for a term of three years. After the plaintiff had occupied the 
field for two years, his horse, which was feeding in the meadow, ate of that portion of 
the yew tree which projected over the field, the wall and rails not being sufficiently 
high to prevent a horse from so eating, and died from the effects of the poison con- 
tained in what he ate. 

“The question for our determination is whether the death of the horse so occa- 
sioned afforded any cause of action against the defendants. 
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“There being no pleading in the county court, the question is not in any way 
affected by the form in which the cause of action is put forward, and the facts, as 
found by the judge of the county court, must be taken as conclusive. The only 
matter, therefore, for our decision, is whether, upon these facts, any legal liability is 
disclosed. 

“The matter might appear to be somewhat trivial, but the case gives rise to a 
question which may not unfrequently arise, and, therefore, is of some general im- 
portance. Considering this, it is remarkable that there is an absence of any imme- 
diate authority by which our decision should be governed, and it is, therefore, 
necessary to determine what are the principles of law properly applicable to it. 

“Before doing this it may be well to state shortly what I apprehend to be the 
effect of the finding of the county court judge. In the first place, I consider that the 
judge has so found the facts as to the planting and growth of the yew trees as to pre- 
clude the supposition of mere accident, and that the trees must be taken so to have 
been planted and grown with the knowledge of the defendants as to make them re- 
sponsible for whatever might be the direct consequence of the original planting. 

“Secondly, although it is found that the plaintiff saw the horse in the meadow 
the day before it died, it is also found that he was not aware of the existence of the 
yew trees, and I think it must be taken that any such negligence on the part of the 
plaintiff as would disentitle him to recover is negatived. 

“The mere fact that the plaintiff saw the horse in the field would go for nothing, 
and I do not think that he was bound to examine all the boundaries so as to see that 
no tree likely to be injurious to his horse was projecting over the field he had hired. 

“Tt ought also to be noticed that the decision in no way depends upon any ques- 
tion of fencing or the co-relative rights and duties arising therefrom; and, therefore, 
the cases which are cited to us based upon these afford us no assistance. 

“The question seems to resolve itself into this: Was the act of the defendants in 
originally planting the tree, or the omission to keep it within their own boundary, a 
legal wrong against the occupiers of the adjoining field, which, when damage arose 
from it, would give the latter a cause of action? 

“On the part of the defendants it may be said that the planting of a yew tree in 
or near to a fence, and permitting it to grow in its natural course, is so usual and 
ordinary that a court of law ought not to decide that it can be made the subject of 
an action, especially when an adjoining land-owner, over whose property it grew, 
would, according to the authorities, have the remedy in his own hands by clipping. 

“On the other hand, the plaintiff may fairly argue that what was done was a 
curtailment of his rights, which, had he known of it, would prevent his using the 
field for the purpose for which he had hired it, or would impose upon him the unusual 
burden of tethering or watching his cattle, or of trimming the trees in question; 
and, although the right to so trim may be conceded, this does not dispose of the case, 
as the watching to see when trimming would be necessary, and the operation of 
trimming, are burdens which ought not to be cast upon a neighbor by the acts of an 
adjoining owner. It may also be said that if the tree were innocuous it might well 
be held, from grounds of general convenience, that the occupier of the land pro- 
jected over would have no right of action, but should be left to protect himself by 
clipping. Such projections are innumerable throughout the country, and no such 
action has ever been maintained; but the occupier ought, from similar grounds of 
general convenience, to be allowed to turn out his cattle, acting upon the assump- 
tion that none but innocuous trees are permitted to project over his land. 

“The principle by which such a case is to be governed is carefully expressed in 
the judgment of the Exchequer Chamber, in Fletcher v. Rylands, 14 W. R. 799, at 


| 
| 
| 
{ 
| 
| 
| 
| 


604 SUMMARY OF EVENTS. 


p. 801, L. R. 1 Ex. 265, at p. 279, where it is said: ‘ We think that the true rule of 
law is that the person who, for his own purposes, brings on his lands, and collects 
and keeps there, any thing likely to do mischief if it escapes, must keep it in at his 
peril; and, if he does not do so, is primd facie answerable for all the damage which is 
the natural consequence of its escape.’ This statement of the law was cited and 
approved of in the judgment of the House of Lords in the same case. 

“In Fletcher v. Rylands the act of the defendant complained of was the collecting 
in a reservoir a large quantity of water, which burst its bounds and flowed into the 
plaintiff’s mine ; but though the degree of caution required may vary in each par- 
ticular case, the principle upon which the duty depends must be the same, and it has 
been applied under many and varied circumstances of a more ordinary kind, as in 
Aldred’s Case,9 Rep. 576, where the wrong complained of was the building of a 
house for hogs so near to the plaintiff’s premises as to be a nuisance: Tenant y. 
Goldwin, 1 Salk. 360; and others which are cited in Comyn’s Digest, tit. ‘ Action 
on the Case for Nuisance ;’ and in the judgment in Fletcher v. Rylands, in all which 
cases the maxim Sic utere tuo ut alienum non ledas was considered to apply, and those 
who so interfered with the enjoyment, by their neighbors, of their premises, were held 
liable. 

“ Other cases of a similar kind may be found in the books. Thus, in Turbevil v. 
Stamp, 1 Salk. 13, it was held that an action lay by one whose corn was burnt by 
the negligent management of a fire upon his neighbor’s ground, although one of 
the judges did not agree in the decision, upon the ground that it was usual for 
farmers to burn stubble. In Lambert v. Bessy, Sir T. Raym. 421, the action was in 
trespass qguare clausum fregit. The defendant pleaded that he had land adjoining the 
plaintiff’s close, and upon it a hedge of thorns; that he cut the thorns, and that they 
ipso invito fell upon the plaintiff’s land, and the defendant took them off as soon as 
he could. On demurrer, judgment was given for the plaintiff, on the ground that, 
though a man do a lawful thing, yet, if any damage thereby befalls another, he shall 
be answerable if he could have avoided it. 

“ This case was alluded to and approved of by Lord Cranworth in his judgment 
in thefcase of Rylands v. Fletcher, in the House of Lords, L. R. 3 H. L. 880, 17 W. 
R. H. L. Dig. 17, where he says: ‘The doctrine is founded on good sense. For 
when one person, in managing his own affairs, causes, however innocently, damage to 
another, it is obviously only just that he should be the party to suffer.’ 

“Tt does not appear from the case what evidence was given in the county court 
to prove either that the defendants knew that yew trees were poisonous to cattle, or 
that the fact was common knowledge amongst persons who have to do with cattle. 
As to the defendant’s knowledge, it would be immaterial, as, whether they knew it 
or not, they must be held responsible for the natural consequences of their own act. 
It is, however, distinctly found by the judge: ‘The fact that cattle frequently browse 
on the leaves and branches of yew trees when within reach, and not unfrequently 
are poisoned thereby, is generally known,’ and by this finding, which certainly is in 
accordance with experience, we are bound. 

“Several cases were cited during the argument. In two of them, Lawrence v. 
Jenkins, 21 W. R. 577, L. R. 8 QB. 274, and Firth v. Bowling Iron Company, 26 W. 
R. 558, L. R. 3 C. P. D. 254, the liability of the defendant was based upon his duty 
to fence. These, therefore, as I have already said, throw no light upon the present 
question. In Wilson v. Newbury, 20 W.R. 111, L. R.7 Q. B. 81, which arose upon 
demurrer to a declaration, the court merely decided that an averment that clippings 
from the defendant’s yew tree got upon the plaintiff’s land was insufficient without 
showing that they were placed there by, or with the knowledge, of the defendant. 
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Mr. Justice Mellor, however, in giving judgment, says, after alluding to Fletcher v. 
Rylands: ‘If a person brings on to his land things which have a tendency to escape, 
and to do mischief, he must take care that they do not get on his neighbor’s land.’ 

“Another case which was cited during the argument was that of Erskine v. 
Adeane, 21 W. R. 802, L. R. 8 Ch. 756, in which the Court of Appeal held that a 
warranty could not be applied by the lessor of land let for agricultural purposes, 
that there were no plants likely to be injurious to cattle, such as yew trees, growing 
on the premises demised. This decision obviously rests upon grounds foreign to 
those by which the present case should be determined. I notice it, therefore, only 
that I may not appear to have overlooked it. 

“ In the result I think that the judgment of the county court was correct, and that 
it should be affirmed, with costs.” Appeal dismissed. 


Sir James Firzsames STEPHEN, Q. C., has been appointed a judge of the 
Exchequer Division of the High Court of Justice in succession to Baron Cleasby, 
resigned. Mr. Justice Stephen was born in 1829 — educated at Eton and at 
Trinity College, Cambridge, where he was graduated B. A. in 1852 and M. A. 
in 1855. He was called to the bar at the Inner Temple in Hilary Term, 1854, 
and became a Queen’s Counsel in 1868. From 1869 till 1872 he was legal 
member of the Council of the Governor-General of India, in which capacity 
he introduced and passed the well-known Indian Evidence Act, the Amended 
Code of Criminal Procedure, and other very important statutes, and in 1877 
he was created a Knight Commander of the Order of the Star of India. 
He was for some years recorder of the borough of Newark, and since 
1875 he has been professor of common law at the Inns of Court. He was an 
unsuccessful candidate in the Liberal interest at Harwich in 1865, and at 
Dundee in 1873. He is the author of ‘‘ A Digest of the Criminal Law,’ “ A 
Digest of the Law of Evidence,’’ and several other works. He has acted as a 
commissioner of assize, and is now a member of the commission for revising 
the new Penal Code, which was prepared by him. He is also one of the stand- 
ing counsel for the University of Cambridge, counsel to the Secretary of State 
for India, a bencher of the Inner Temple, and a member of the Incorporated 
Council of Law Reporting. 

Of this appointment, the Law Times says: — 

“If the Bench has gained by the appointment of Sir James Stephen (which every 
one admits) legal education has suffered a great loss. The learned judge was pecu- 
liarly fitted to be a teacher. He had none of the diffuseness and wordy uncertainty 
of ordinary professors, and we trust that the lectures which he delivered may be 
reproduced in a shape available to law students. A great change has recently come 
over legal education. The proportion of plucked candidates annually becomes larger. 
But it is curious that the ranks of the Bar do not furnish more brilliant advocates or 
sounder lawyers than those of the last generation, when examinations were optional. 
We are much disposed to doubt the value of stringent examinations as part of the 
training of a lawyer. They are too often taken as a substitute for practical expe- 
rience in barristers’ chambers, which is a fatal mistake.” 


And the Solicitors’ Journal says: — 


“ By the appointment of Sir J. F. Stephen, Q. C., the Bench will receive a member 
who will bring to the conduct of its business a powerful and vigorous mind. Nothing 
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is more difficult than to forecast the character of a judicial career, and this is pecu. 
liarly difficult where, as in this case, the newly appointed judge has been much more 
generally known by theoretical writings and literary accomplishments than by 
advocacy at the bar. To some extent, indeed, the want of the usual test is here 
supplied by the opportunity which the public have had of observing Sir J. F. Stephen’s 
conduct of judicial business as Commissioner of Assize, and we may confidently 
expect that he will bring strong common sense to the discharge of his functions, 
His temptation, indeed, probably will be to allow his view of what is just and con- 
venient to overrun the limits of strict law, and to forget that the uncertainty produced 
by the divergence of individual views may be a worse evil than the hardship of a 
fixed rule. It is quite possible, in a zeal for utility, to conceive a rule in such wide 
and elastic terms as to deprive the suitor or the subject of all the apparent benefit 
of defined law ; and the simplification of legal rules, like the simplification of dress, 
may end in leaving nothing but a fig-leaf between the inclement storm of power and 
its defenceless victim.” 


Iumunity OF Foreign Men-or-war. — An interesting and important question 
was recently decided by Sir R. Phillimore, on an application for the arrest of the 
United States war frigate T’he Constitution, and her cargo, for asum claimed for salvage 
services rendered on the occasion of her recent accident off the coast of Dorset. The 
general exemption of ships of war from local jurisdiction, founded not upon any 
absolute right of extra-territoriality, but upon principles of public comity and con 
venience, and arising from the presumed consent of nations, was very clearly laid 
down in the American case of The Exchange (7 Cranch, 135), where Chief Justice 
Marshall, in delivering the judgment of the court, said, “ It is impossible to conceive, 
said Vattel, that a prince who sends an ambassador, or any other minister, can have 
any intention of subjecting him to the authority of a foreign power. Equally impos- 
sible was it to conceive that a prince who stipulates an asylum for his ship of war in 
distress should mean to subject his navy to the jurisdiction of a foreign sovereign. 
And if this could not be presumed, the sovereign of the port must be considered as 
having conceded the privilege to the extent in which it must have been understood 
to be asked.” The same view was afterwards taken in the Independencia (7 Wheat. 
283) ; and in the case of the Charkieh (21 W. R. 437, L. R. 8 Q. B. 200) Mr. Justice 
Blackburn remarked that “ there is authority for saying that courts of justice cannot 
proceed against a sovereign or a State, and I think there is also authority for saying 
that they ought not to proceed against ships of war or national vessels; and it is 
clearly desirable that this rule should be established, otherwise wars might be brought 
on between two countries.” But in a case relating to the same vessel (22 W. R. 63, 
L. R. 4 Adm. 93) Sir R. Phillimore said that it was by no means clear that a Spip of 
war to which salvage services have been rendered may not, jure gentium, be liable to 
be proceeded against in a court of admiralty for the remuneration due for such 
services. “It is very remarkable,” he added, “that Lord Stowell declined to pro- 
nounce any opinion upon this point in the case of The Prins Frederik (2 Dods. 451).” 
In the case of The Constitution Sir R. Phillimore seems to have discarded his former 
doubts, for he held that The Constitution, being a war frigate of the United States 
Navy, and having on board a cargo for national purposes, was not amenable to the 
civil jurisdiction of this country. — Solicitor’s Journal, 


This decision is the first express recognition in an English court of the 
principles laid down by the Supreme Court of the United States in 1810, in 
the above-named case of The Exchange. 
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“To THE Epitors oF THE AmeRICAN Law :— 


“In the Review for April, 1873, noticing the fourth edition of Drake on Attach- 
ment, you criticised the omission therefrom of any reference to §§ 67, 68 of ch. 123 
of the General Statutes of Massachusetts; and in noticing the fifth edition, in the 
January number of this year, you take me to task for continuing the omission. As 
your remarks in each instance, especially the latter, were calculated to produce 
the impression on your readers of neglect on my part to give a place in the book te 
matter which ought to be there, even after my attention had been pointedly called 
to it, I ask space in your pages for a brief answer. Having labored over that 
work as conscientiously and faithfully as any legal author in this country has ever 
labored over any book, I do not wish that it should, without sufficient reason, lose 
any hold it may have gained on the confidence of the courts and the bar. 

“It was never my purpose to present in the book a// the statutory provisions and 
judicial decisions connected with attachment proceedings in the several States. 
That would have doubled the size of the book without a proportionate benefit to 
any one. My object, as expressed in the preface to the first edition, was to make a 
treatise ‘based on the jurisprudence of the whole country and adapted for general 
use.’ In doing this I found, of course, much that was of no value or interest out of 
the States in which it originated, and therefore omitted it. When your criticism of 
1873 fell under my eye, I examined the sections of the Massachusetts statutes 
referred to, and the case of Martin vy. Bayley, 1 Allen, 381, and came to the conclu- 
sion that the former belonged to that class of peculiar statutes, to be found in every 
State, which were not in existence in any other, and therefore could not be deemed 
suitable for a work which was designed for ‘ general use,’ and which, to meet that 
end, should embrace only those features that would possess general interest. There- 
fore it was that I omitted any reference to the sections in question. If I erred in 
judgment on this point, that is my misfortune ; but I do not think I did. 

“ That others may judge of that matter, I copy those sections here : — 

“*¢Secr. 67. Personal property of a debtor, subject to a mortgage, and being in 
the possession of the mortgagor, may be attached in the same manner as if it was un- 
incumbered ; and the mortgagee or his assigns may be summoned in the same action 
in which the property is attached, as the trustee of the mortgagor or his assigns, to 
answer such questions as may be put to him or them by the court, or their order, 
touching the consideration of the mortgage and the amount due thereon. 

“*Secrt. 68. If upon such examination, or verdict of a jury, as hereinafter pro- 
vided, it appears to the court that the mortgage is bond fide, the court, having first 
ascertained the amount justly due upon it, may direct the attaching creditor to pay 
the same to the mortgagee or his assigns within such time as it orders; and if the 
attaching creditor does not pay or tender the sum within the time prescribed, the 
attachment shall be void and the property be restored.’ 
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“Unless I am greatly mistaken, Massachusetts is the only State having provisions 
of that kind in its laws. Without doubt, any treatise on the law of suits by attach- 
ment in that State, would be unpardonably deficient if it omitted to present those 
sections, with all the judicial decisions growing out of them; but of what advan. 
tage to courts, attorneys, or litigants in other States would it be to present them in 
my book? I could not and do not see any, and hence the censured omission. 
Having thus stated my reasons for the omission, I rest. 


“C. D. Drake. 
“Washington, D. C., Feb. 12, 1879.” 


We find nothing to criticise in the principle which Mr. Chief Justice Drake has 
adopted in his work. Our point was, as any one who carefully reads the book and 
our notices will see, that the statement in § 539, that “the pledgee or mortgagee of 
personalty cannot be held as garnishee of the pledger or mortgagor, while the 
property is the subject of the pledge or mortgage,” to support which two old 
Massachusetts cases are cited, is inaccurate and misleading, and should have been 
cured by the further statement that this has been altered by statute in Massachu- 
setts, and that the cases arising since the statute should have been cited. — Eps. 


